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This work bad been mainly designed for the use ‘of 
students, as a guide to their study of ManoMEDAN 
Law. Hefice, for a speedy and convenjent — grasp 
of itS"principles, I have cast them in a serfes of dm- 


order of cohsecutive sections, illustratg@] by, decided 
cases applicable to each section. | The language of 
judgments to be found in the recogfised reports bas, 
so far ds practicablé, been faithfully reproduced in the 
‘statement of each proposttion, in order to impart to.it 
the imprimatur of authoritative law ; and where such 
sources have failed, J have fallen back upon the trays- 


such modifications as were necessary or proper for the 
requirements of medern law. ‘The illustrative cases 
have-likewise been imported, almost all, from the same 
Reports throughout the work except in the Chapter 
on Inheritange. There is,a citation of authority for 
every proposition I have get out.; ahd no important 
decisions’ have been missed, while eae amend- - 
ing or repealing the ae. rules have been noted in 
their appropriate plgcé. The rules of succession in 
intestacy have Feeai felt to be a crux to students, if 
net the hardest. - part in ,the- whole rafge éf- 


Manomepay PursonaL Law ‘Yor them to compre: , 
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- illustrations have been grouped together, which, it is 
“hoped, will add to thes importancé-and valae or the 
work, as a concise ande scientific exposition of the 
io The scheme of distribution among Sharers 
and Residuaries has been tabulated, and the principlés 

— upon Which the rules of inheritance arébased are 
e expounded at pp. 58-61 as clearly es | have been Table 
* todo. Jn addition to the principles set out in the 
Sirajiyyab, I have ventured to formulate two fresh 
pringiples which ‘yeas ‘appeared to ine ‘to furnish a 
solution - of. some” of the a pointed out,by 


wr Titers on that subject. 


. ; 

This work is in the main modelled on the plan of 
Sir Roland Wilson’s excellent Digest of AneLo- 
-MvuHammanan Law which I consider to be the 
best adapted for’ the object I have had in view. I 
* have, however, on several: OCCaEE ES ventured to differ 
from that authority in some cardinal doctrines, 
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PRINCIPLES OF 
‘MAHOMEDAN LAW, 


CHAPTER I. ° 


Inytropuction oF Manomepan Law 1 INTO 
Britisu Inpia. : , 


1. Mahomedan law introduced by legislative 
enactments.— The» Mahomedan law is not the luw 
of British India: it is pnly the law so far as the 


laws-of India have directed it to be observed. 


¢ 
Per Peacock, C. J., in Sheikh Kudratulla v. Mahini Mohan (a). 


«The Mohamedan Law binds Mahomedans no more than otlters 


except in the matters to which it is declared applicable. 
It is then law because of its reception as one of our law sources 


=~ 


in the matters to which i+ applies ,(0). 


2. Nature of the enactments.—The laws refer- 
red to in the ‘preceding section are Statutes of 
Parliament, and Acts and Regulations of the Indian 
Government. The Statutes provide, for the applica- 
tion of Mahomedan law by Chartered High Courts 
in the Presidency Towns,of Calcutta, Madras and’ 
Bombay, and the Acts and Regulations for the 
administration of thst “law by Civil Courts in other 
parts of British India. , »These enactments enumerate 


the several matters in which Mahomedan law, is to, 


‘be ‘administered’ in the places to which they respec- 
tively apply, but none of them contains any express 


ee ee 
(a2) (1869) 4B. L. R. 134, 169. See also Braja Kishor v. Kirti Chandra 
371) 7 B.L.R. 19, 25. ) 
(0) Per Holloway, J., in Ibrahim v. Muni Mir Udin gnome) 6 M, . 
C, 26, 3 
J y 3 
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provision for the application of the whole of Maho- 
medan law in cases‘ of Mahomedans in all its 
branches and divisions. In matters not expressly 
enumerated, the Mahomedan law is applied‘ as a 
matter of equity’ and ‘good consciénce, by the 
Chartered High Courts, as Seing Courts of equity 
jurisdiction, and by othien Courts in British India, 
under specific directions in that -behalf contained in 
the several Acts and Kegulations. 


The distinetioa pointed out above is important, for’ when, 
Mahomedan law is applied as a mere matter of equity, the Courts 
havé in some cases declined to follow some of the rules of 
Mahomedan law where such rules were, jn their opinion, opposed 
to equity and good conscience. Thus there is no specific provision 
in the Madras Civil Courts Act, 1873, (see section 6 below) for 
administering the Mahomedan law of “ Gifts” to Mahomedans 
in the Mufassal of Madras, That branch of the law is applied to 
Mahomedans as a matter of equity and good conscience, with the 
result that the Madras Court has refused to adopt the doctrine 
of ‘“*Musha” and the rulé which requires delivery of possession 
to the donee to validate a gift, on the ground that they are not 
consistent with equity and good conscience (c). : 


3. Enumeration of the enactments.—The 
provisions of the Statutes. referred tocin the pre- 
ceding section «are set out im section 4, and the pro- 
visions of the Acts and Regulations i in sections 5-11. 


4. Enactments in force in Presidency Towns.— 
As to the Presidency Towns of Calcutta, Madras, 
and Bombay, it is provided that subject to any 
law made by the Governor-General in Coancil the 
Chartered High Courts shall, in ¢he exercise, of; 
their original jurisdiction, . determine all quéstions 
relating to ‘succession and inheritance to lands, 
rents, and cou and all matters of contract and 


Cc 


« (€) Alabi v. Mussa (1901) 24 Mad. 513. 
( 
q 
C 
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_ EXTENT OF APPLICABLLITs 
dealing between party and party” in the case of 
Makoniedans, by the law and usages of Mahome- 
dans, ‘‘and where only one of the perties shall be a 
Mahomedan, ”4“)by tke -laws and usages of the 
defendant.” ; 9 


21- Geo. WHT, ¢ 70, and 31 Geo. ILl, c. 142—This section 
teproduces the law seniiinw in statutes 21 Geo. III, c. 70, 


s. 17, and 37 Geo. III, c. 142, 8.18. The formerstatute applied» 
to the Supreme Court at Calcutta, and the latter to the Recorder’s’ 
Courts at “Madras and Bombay. Neither of these,.statutes is 


repealed, though the Courts to which they sere applicable have 
been abolished. But they are alterable by Indian legislatures, 
for they are not included in the Yist of statutes which, 
under the Indian Céancils Act of 1861, those legislature® are 
preclided from altering, and in fact they have been materially 
altered. For instance, the Mahomedan law of contract has been 
almost entirely superseded by the Contract Act of 1872 and 
other Acts. See Ilbert, Government of India, pp. 253 and, 391. 
See also Madhub Chunder v. Rajcoomar Doss (d), and Nobin 
Chunder v. Romesh Chunder (e}. 5 


Act XXVIII of $855.—This Act repeals the laws then “ 
forte relating to usury, and provides that in any suit in which 
interest is recoverable, the amount shall be decreed by the Court 
at the rate agr eed upon by the parties. It was thought by Phear, 
“J.,in Mia Khan v. Bibi Bidijan (f), that the repeed of aw, 
relating to usuxy” effected -by the said Act, extended to 
Mahomedan laws. According to that view, the rule of Mahome- 
dan law which prohibits usurs must be taken as superseded by 
the provisions of Act XXVIII of 1855. If this be so, it is open 
to question whether the Indian legislature had the powey in 1855 


to alter by legislation tne provisions of the aforesaid statutes, for 
) 


the subject of usa>y is clearly a ‘‘matter of contract ahd dealing 


, between party and party ” within the meaning of those statutes. 


The case above referred to came before the High Court of Calcutta 
I 


7 


(4) (i874) 14 B.L.R. 76. 
(e) (1887) 14 Ca). 781. ) 
(f) (1870) 5 B.L.R. 500. 
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Cc c ¢c 
in the exercise of its or¢ginal jurisdiction ona reference from tife 
Small Canse Court at Calcutta. The point, hawever, has 0 prac= 
tical importance, for the prohibition of the Koren against the taking 
of interest has been held to be ne more thay a rgoral precept... But 
no question as to the Act being wira vires of the Indian legislate 
can arise‘in so far as it repeals the rule of Mahomedan lawe as tO 
usury iiftroduced amongst other rules of that law by Regulations 
and Acts of the Government of Lndia. 


Who is a Maliomedan?—The statts of a Mahomedan 

* under-the Statutes referred to above, to have the Mahomedan 
law madedhe rule ét decision, depends upon his being a believer < 
in the Mahomedan religion. The mere circumstante that he may 
call hifnself or be termed by others a Mahomedan is not enough. 
HHisgopnly claim to have a special kind of lawepplied to him is that 
he follows and observes a particular religion that. of itself 
creates his law for him. If he fails to establish bis religion, his 
privilege to the application of its law fails also (g}. 


Conversion to Mahomedanism.—But the rule that the 
Mahomedan law is to be applied to Mahomedans must be under- 
stood to refer to Mahomedans, not by birth merely but by religion 
also (hk). The Mahomedan law therefore applies not only in the case 
of a person who was born a Mahortedan, but one who has become 
a convert tq the Mahomedan religion (7). But the Mahomedan 
law will not apply if the conversion to Mahonfedanism is merely 

a colorable one. In Skinner y. Orde (j), a Christian, who was 
already thé husband in Chrissie marriage of a tive, Christian 
wife, lived and eohabited for severai years with a widow of native 
extraction who professed Christianity, In order to legalize this 
union, both he and the widow became Mahomedans and they 
contracted a marriage in Mahomedan. form. The question 
in the case related to the guardianship, of the widow’s Mage 
and their Lordships of the Privy Council ‘observed in “passing i, 
“The High Court expressed doubts of thé legality of this. c 
marriage which their Lordships think they were well warranted « 

(g) Raj Bahadur v. Bishen Dayal (1882) 4 All. 343, ; 

(h) Abraham v. Abrahm (1863) 9 M.I.A. 199, 243. . 


() Juwala Bukshv. Dharum Singh (1866) 10¢M.1.A. 511, 537-38, 
Cj) (1871) 14 M.LA. 309 ; 10 B.L.R. 125. 


C 
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in entertaining” (z). It is submitted that even if the conversion 
in the abeve case had been bond fide, and not merely actuated by ‘ 
the desire to enjoy the privileges ,of polygamy conferred "by the | 
Mahcmedan law, the niarriage would have been illegal, for a.per- 
son cannot by change of religion releas@ himself from cbligations 
impoged by the law to which, he was subject prior to comyersion. 
But could an obligation so incurred be cast off by a change of 
religion which is not only made honestly without°any intent to”, 
commit a fraud upon the Jaw, but with the mutual consent of , both 
the partiesaffected by such obligation? ‘To ppt the question in 
a more specific form—could Christian spouses, married in the 
Ohristian form, alter rights incidental to,the marriage, such as 
that of divorce, by subsequent conversion to Mahomedanism, and 
going through a forn®of marriage a second time according’ to 
Mahomedan law? A question similar to the above was raised in 
Skinner v. Skinner (1), but their Lordships of the Privy Council 
did not express any opinion upon it, as upon the view taken by 
their Lordships of the facts, it did not arise for decision. The 
spouses in that case were originally adherents of the Mahomedan a 
faith, They subsequently espoused Christianity, and were mar- 
ried as professed Christians in a Church at Meerut. Some time ? 
after the marriage, both spouses reverted to their original creed, 
and went through the form of marriage a second time according 
to Mahomedan law, and continued in the practice and profession 
of the Mahomedan faith until the death of the husband. Several 
years before his death, the wife, i in consequesceof domestic un- 7? , 
pleasantness, left his house and néver returned to it. After his 
death the wife brought a suit to recover one-eighth of the deceas-% 
ed’s estate as his widow according to Mahomedan law. The main 
plea set up in defeoce was flrat she was divorced by the deceased 
according to Mahomedan law several years before his death, and 


om) 


4 2 -) 
vk) Ib. p. 324. See also Zn the matter of Ram Kumari (1891) 18 Cal. 264, 
where the High Court said : ‘‘ A sacred and solemn relation like marriage 
cannot, we think, be regarded as tesminated simply by the change of faith 
of eithei spouse without notice to the other, or the intervention ‘of a Court 
of Justice.” In that casea Hindu wife became a convert to Mahome- 
danism and subsequently married a Mahomedan, and the question was 
whether she was guilty of the offence of bigamy. 
a] 


() (1897) 25 Cal. 537, at p. 546. ) : 
» y Q 
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was not therefore entitled to any share of the inheritance. But 
the divorce was not proved, and the widow’s @laim was allowed. 

Had it heen shown that the deceased did, in fact, divorce his wife 
according to Mahomedan form, the question would have “arisen 
whether, waving regard to the fact that the first marriage was in 
the Chri.tian form, the subsequent ceversion to Mabomédaniem 
and marriage in Mahomedan form could have the effect of enabl- 
-ing the husband to divorce the wife according to Mahomedan law, 
or wrether he could effect a divorce only in manner prescribed by 
the law actording “o which the first marriage was celabrated. In 
Jowala vy. Dharum(m), which was decided by the Privy Council in 
the year 1886, their Losdships observed, ‘*‘ Whether it is comye- 
tent cor a ect converted from the Hindu to the Mahomedan 
faith to retain for several generations Hindu usages and customs, 

and by virtue of that retention to se* up for itself a special Kid 
customary law of inheritance is a question which, so far a8q their 
Lordships are aware, has never been decided. They must 
however, observe that, to control the general Jaw, if indeed the 
Mahomedan law admits of such control, much stronger proof of 
special usage would be reauired than has been given in this 
case” (n). But in the case of Khojas and Cutchee Memons, 
it has been held by the High Court of Bombay in a series of 
cases that in matters of succession and inheritance they are 
governed by the Hindu law. Both these sects were originally 
Hindus who became converts to Mahomedaniam about four 
hundred, years agé, but retained from times immemorial the 
_Hindn law of snecession, The leading case on the subject is the 
” Case of the Khajahs and the -Memons, where it was held by Sir 
Erskine Perry that if a cnstom ac to succession is found to 
prevai: amongst a sect of Mahomedans, and is valid in other 
respects, the Court will give effect to it, alkhough it differs from 
the rule of succession Jaid down in the Koran (0). in a custom 
opposed to the Hindu law of snccession is alleged to. exise 
amongst those sects, the burden of proof lies on the persion 


(my (1866) 10 M.I.A. 511. ’ 

(mn) Jb. 538. we ; 

(0) (1847). Perry, O. C, 110, 2 Mor. Dig, 431; Abdul Cadur vy. 
Turner (1884+) 9 Bom. 158. ( 
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setting» up that custom (p). And it has been held by the’ same 
Coyrt shat the Sunni Bora Mahomedan community of} Gujarat 
and the Molesalanty Girasias of ‘Broach are also governed by the 
Hindu law in matters of sucmession and inheritance (q). 


Where both parties to a transaction in dispute are 
Mahomedans.— Where both parties to a “ dealing” or Jransac- 
tion are Mahomedans, and a suit is brought in respect of that 
transaction, the dispute is to be decided according to Mahomedaw 


law, no matter who the parties to the swt may be. A., a Maho- s 


medan, makes a gift-of his house to his wife B., alsp a Maho- 
medan. Subsequently A., without B.’s knowledge, borrows money 
from C., a Kuropean, on a mortgage of the same property. A. 
fails to pay the amount of the mortgage debt, and C. advertises 
the property for sale. B. (Mahomedan) sues C. (European) 
for a declaration of her absolute title to the property, and to 
restrain C, from selling it. C. contends that the gift was made 
with intent to defraud subsequent transferees for consideration, 
and that it is, therefore, voidable at his option under the provi- 
sions of the Transfer of Property Act, 1882, section 53. The 
question of the validity of the gift must be decided by Maho- 
medan law, the parties to the gift being Mahomedans, though 
one of the parties to’the suit 3s a European. According to that 
law, the gift is not invalid because it may have been,made with 
the intent aforesaid (r). See also Transfer of Preperty Act, 
sections 2 and 129. The rule of decision would be the 
same even if both the parties to the suit were non-Mahomedans, > 
as where B. hed assigned lier interest in the house to a Parsi, 
and the suit had been brought by the assignee. o 


Where only one of, the parties to the transaction 
is a Mahomedan.—Ir this case, questions in dispute are to be 
, 
determined according to ‘Sthe laws and usages of the defendant.” 
e) 


2 -) 
(»~) Hirbai v. Gorbai (1875) 12 °B. H.C. 294, 305; Lahimatbai v. 
Hfrdai (1877) 3 Bom. 34; In re Haji Ismail (1880) 6 Bom. 452; 


2 Ashabai v. Haji. Tyeb (1882) ® Bom. 115; Mahomed Sidick wv. Haji 


Ahmed (1885) 10 Bom. 1. Jn the goods of Mulbai (1866) 2 B.H.C. 276. 
Bai , Bayi v. Bai Santeok (1894) 20 Bom. 53; Fatesangji v. 


_ Harisangji, ibid., 181. 


(vr) See Azim Unnissa v. Dale (1871) 6 M. H. C. 455. 
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€ cc r¢ 
: The Mahomedan law can, therefore, apply only where the 
defendant is a Mahomedan. . A.,a Mahomedan, borrows money 
from B., a Hindu. « (Here only dne of the part“es to the‘ transac- 
« tion is a Mahomedan). A. dies leaving two soyfs, C. and D., and 
they divide the estate equally between them. B. then sues C. 
alone to ‘recover the whole debt. “ The question whether ©. car 
be rendered liable for the whole debt ‘is to be decided witlf re- 
ference to Mahomedan law, the defendants being Mahomedans, 
“cnd according to that‘law A, is not entitled “to a decree against 

Lc forcnore than a moiety of the debt (s): 


c 

5. In Bengal N.-W.P., and Assam.—<As to Bengal, « 
North-West Provinces, and Assam, it is ‘enacted by 
Act XII. of 1887, saction 37, that the Civil Courts ef 
those Provinces shall decide all questions relating 
to “succession, inheritance, marriage,....0r any 
religious usage or institution,” by the Mahomedan 
law ‘‘in cases where the parties are Mahomedans,” 
except in so farassuch law has, by legislative enact- 
ment, been altered or abolished. In other cases, or 
in cases not provided for by any other law for the 
tume being in force, the Court shall act according 
to justice, equity, and good‘conscience, 


c 
' Extent of application of the Act.—The Civil Courts Act 
XIT. of 1887 extends to the territories for thé time being 
respectively administered by the Litutenant-Goverrfor of Bengak 
© the Lieutenant-Governor of the North. Western Provinces, and 
the Chief Commissioner of Assam, except such portions of those 
territories as for the time being arg not subject to the ordinary 
civil jurisdiction of the High Courts. { c 


Justice, equity, and good consgience.—These ‘words were 
originally synonymous with the rules ‘of natural reason, or the 
law of nature. But in British India they have generally been’ « 
interpreted to mean the rules of English law so far as they are J 


ae 
i< 
(s) Bussunteram v. Kamaluddin (1885) 11 Cal. 421. «The doubt 
expressed in the case as to the applicability of Mahomedan law cannot. 
be sustained. ‘ 


€ 
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applicable to Indian society and circumstances (t). “And thus 
undey th¢ influence of English judges, native law and usege were, 
without express leg?tglation, — supplemented, modified and 
superseded by Engjish law (w).” 


Custom. —Thg above Act “gives no opening, where parties 
afe ae omacians, to the consideration of custom”’; evidence, 
therefore, is inadmissible under that Act to prove a custom of 
succession at variance ae the Mahomedan law (@s 


6. Inthe Mutfassa! of Madras. a. to the Mufassal ; 


of Madras, it is enacted by the Madras Civit Courts 
Act il. of 1878, section 16, that all quéstions regard- 
ing ‘succession, inheritance, marriage, 

or any religious usage or institution” shall be decided 
in cases where the’ parties are Mahomedans, by the 
Mahomedan law, or by custom having the force of 
law, ‘and in cases where no specific rule exists, the 
Courts shall act accor ding to justice, equity, and good 
conscience. 


Custom.—Note that the above Act expressly recognizes 
custom, unlike the provisions of Act XII. of 1887. 


7. Inthe Mufassal of Bombay.—<As to the Mufas- 
sal of Bombay, it is enacted by Regulation IV. of 
1827, section 26, that ‘‘the law to be observed in 
the trial of suits shall be Acts of Parliament and Re- 
culations of Government applicable to’the case; in the 


absence of such Acts and Regulations, the usage of » 


the country in which the suit arose; if none such 
appears, the,law of the defendant, and i in the absence 
of specific law, and usage, justice, equity, and good 
conscience alone.”’? =>” 


an 2 os) 


— =i se 
(t) Weyhela v. Shekh Masludin ae 11 Bom, 561, 56f, L.R. 14 
Iv A. 89, 96; Dada v. Babaji ay 2B. H.C. 36, 38; Webbe v. Lester 
(1865) 2 B. H.C. 52, 56. ; 
(wv) ILlbert, Government of /ndia, iin 


(v) Jammya v. Diwan (2900) 23 All. 20: Fakim Khan v. Gul Khan 
(1882) 10 C.L.R. 603, 605. 
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In ‘a recent case, the High Court of Bombay gave efftct to & 
usage prevailing in this country of performing,rites and cesemenies 
at the graves of déceased MahoWedans, and gtanted an injunction 
at the suit of the Mahomedan résideats of Dhafwar restraining a 
purchaser from the owner of the gravey ard from sprssclins them 
in performing religions ceremonies at the graveyard (w). : 


8. Inthe Panjab—<As to ae Panjab, it is Sak 
«by the Panjab Laws Act IV. of 1872, sections 5 
“and, 6, as follows :— 


c 


€ 


fl tei questions regarding succession, ... .“betrothal, 
marriage, * divéree, “dower, ae adoption, guardian- ‘ 
ship; minority, bastardy, family relations, wills, leg- 
acjes, gifts, partitions, or any religious usage, ©or 
institution, the rule of decision shafl be— 


(1) any custom applicable to the parties con- 
cerned, which is not contrary to justice, equity or 
good conscience, and has not been, by this or any 
other enactment, altered or abolished, and has not 
been declared to be void by any competent authority ; 


(2) the Mahomedan law, in cases where the 
parties are Mahomedans, -.. except in so far as such 
law has been altered or abolished by legislative 
enactment, or is opposed to the provisions of this Act, 
or has been modified by any such custom, as is above 
referred to.” « 


‘Tn cases not otherwise specially pro vided for, the 
Judges shall decide accoréing to justice, equity, and 
good conscience,’ ¢ , 

Custom.—“ As regards Mahomedans, prostitution is not looked 
on by their religion or their laws with dny more favorable eye 


* than by the Christian religion and Jaws.” Accordingly the Chief 


Court of the Panjab refused to recognize a custom of the, Kartches 
which aimed atthe continuance of prostitution as a family business, 
and the decision was upheld by the Privy Council on appeal (2). 


(w) Ramrao v, Rustumkhan (1901) 26 Bom, 198. 
(@) Ghasiti Vv. Ghasiti (1893) 21 Cal. 149; L. RB, 201. A. 193. 
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9. n Oudh.—The provisions of the Oudh Laws 
Act ANMITT. of .1876, sectipiuis 3, for the law to be 
administered Fi the case of Mahomedans, are the 
same’as in the t Panjab. 


” 


' 10° In Central Provinces —As to the Central 
Provinces itis enacted by the Central Provinces’ Laws 
Act XX. of 1875, sections 5 and 6 as follows :— 


Pin questions Pepe riiae iuheritance, + - beiio+ 


tel, Marriage, cower, ...... guardianship, minority, 
bastardy, family relations, wills, legacies, ovtts, parti- 
tions, or any religious usage or institution, the rue of 
décision shall be the Mahomedan law in cases where 
the parties are Mahomedans, .... except in so far as 
such law has been, by legislative enactment, altered 


or abolished, or is opposed to the provisions of this 
Awe : . 


provided that, when, among any class or body 
of persons or among the members of any family, any 


custom prevails which is inconsistent with the law» 


applicable between such persons under this section, 
and which, if not inconsistent with such lasv, atl 
have been given effect to as legally binding, such 
custom shall, notwithstanding anything herein con- 
tained, be given effect to.” > 


“In cases not Preeiea for by [the above clause], 
or by any other law for the time being in force, the 
Court shatl act according to justice, equity, and good 


conscience.” 


.« 11.°In Lower Burma.—The provisions,of the 
Lower Burma Courts Act XJ]. of 1889, section 4, 


“for the law to be administered in case of Mahome- 


dans, are the same as in the Mufassal of Madvas. 
-See section 6, above. There is no statutory provision for 
the application of Mahomedan law in Upper Burma. 


_» 
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CHAPTER 0 


. MAHOMEDAN Snérs AND § Svp—Snors, 


42. Sunnis and ‘Shiahs. =e Mahou are 
divided into two sects, nahelyg the Sunnis and the 
Shialis. . ; 


; 13. Sunai sub-sects.—The Sunnis are divided 
) into four sub- sects, namely, the Hanafis, the Malikis, 


« the‘ Shafeis, and the Hanbalis. 6 


The Sufni Gaur of India belong prinei- 
pally to the Hanafi ‘school, 


ec ig 


é 

Presumption as to Sunniism—The geeat majority of the 
Mahomedans of this country being Sunnis, the presumption will 
be that the parties to a suit or proceeding are Sunnis unless it is 
shown that the parties belong to the Shiah sect (We 


214. Shiah sub-sects—The Shiahs are divided 
into three sub-sects, namely, the Asna-Aasharias, the 
_Ismailias, and the Zaidy as. 


The Khojas and the Borahs 6f Bombay belong 


© to the Ismailia sect. 


15. Each sect to be governed by its’ law.—The 
= Mahomedan law 4 te each sect is to prevail 
© as to litigants of that sect. ; 


¢ Jt was so held by the Judicial Committee of the Privy Colin 
cil in Deedar Hossein v. Zuhoor-oo Nissa (Zz), The Sunni law will 
therefore apply to Sunnis, and the Shigh law to Shiahs, and the 
law peculiar to each school and sub- sect will dpply to persons 
belonging to that school or sub-sect. And it has beép held by 
the Allahabad High Court that’a woman of the Sunni sect marry- 
ing a Shiah husband is entitled to the privileges secured fo her 
married position by the law of her sect, the Court observing, ‘ no 


(y) Bajatun v. Bilaiti Khanum (1903) 30 Cals 683, 686. 
(2) (1841) 2 M.I.A. 441, 477. 
c ( . 
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authority has been cited to us for the theory that a Sunni woman 
contracving marriage with a Shiah beccmes thereby governed by 
the Shiah law.” Nasret Husain v. Hamidan (1882) + All. 205. 


16. Change irom one Sunni ‘sub- sect into another.— 
livery Sunni Mahomedan, who has attained the age 
of puberty, can renounce the doctrines of: the stib- 
sect to which he belongs, and adopt the tenets of any 
of the other three sub-sects, - 


This follows from the juagment of the Bombay High C'ouft 
in Muhammad'Ibrahim v. Gulam Ahmed (a). In that case, a 
Mahomedan femate of the Shafei sect, after attaining puberty, 
adopted the tenets of the Hanafi school, and married without her 
father’s consent. The marriage was valid according to the Hanafi 
law which didnot require the father’s consent, she having arrived 
at the age of puberty; but it was not valid according to the 
Shafeite law which required such consent, though she had attained 
puberty. ‘The above facts gave rise to the broad question whether 
after puberty a Sunni Mahomedan female of any one sect could 
elect to belong to whichever of the other three sects she pleased, 
and it was held that she was at liberty to do so, and that the 
marriage in question was whder the sircumstances valid. Though 
the case was that of a female, the authorities on which the judg- 
ment was based justify the wide terms of the section set out 
above. 


In Hayat-un-nissa v. Muhammad Ali Khan (6), a Sunni 
Mahomedan female, ater her marriage with a Shiah husband, con- 
formed outwardly to his religion, and the question was whether 
alter the death of the husband,. she’ had reverted to the Sunni 
creed. The importance ofthe question arose from the rule of 
succession set out in section 21 below, and it was held by their 
Lordships of he Privy Council that the succession to her estate was 
governed by the Sunni law as throughout her widowhood she was 
a member of the Sunni sect, havizg returned to the religion of her 
youth, and discarded that which was temporarily imposed upon . 


(a) (1864) 1 B.H.C. 236. 
(>) (1896) 12 All. 290, LR. 17 1A. 73. 


' 
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her by the necessities of her position as a Shiah wife. But the 
point to be noted here is that it was not suggested either in the 
High Court, nor before theit Lordships, tat a Sunni Mahomedan 
was precluded from adopting «he tenets*of the Shiah sect, or 
having once done so, from relcouncing the new. creed and ‘reverting 


to the old one. - x 
ay Cc Z 
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Sources AND INTBRPRETATION’ OF ; 


, Mattomenay Law. 


17. a of Mahomedan Law—There are four 
sources of Mahomedan law, namely, (1) the Koran; 
(2) Hadis, that is, precepts, actions and saytngs of the 
prophet Mahomed not written down during his life- 
time but preserved by tradition and handed down by 
authorised persons; (3) Ijmaa, that ise deeisidns of 
the companions of Mahomed aud ‘his disciples; 
and: (4) iyas, being analogical déductions deriyed 
from a comparison “of the first three sources whéh 


they did not apply to any particular case (c). 


The Kiyas requires the exercise of reason, and it appears that 
though Abu Hanifa, the founder of the Hanafi sect of Sunnis, 
‘was so much inclined to the exercise of reason that he frequentiy 
preferred it in manifest cases to traditions of single authority; the 
founders of the other Sunni sects seld@m resorted to Kiyas (d). 


18. Interpretatién of the Koran—The Courts, in 
administering Mahomedan Jaw; should not asa rule 
attempt to put théir own construction on the Koran 
in opposition, to the express suling of Mahomedan 
commentators of great antiquity and high authority. 


It was so laid down by their tts of the Privy Council in . 


Aga Mahomed Jajjer v. Koolsom Brebee (e). In that case it was 
heid by the Recorder of Rangoon « on the authority of a passage of 
the Koran (Sura II. vv. 241-2) that a Mahomedan widaw was 
entitled to maintenance out af’the estate of her deceased husband 
for one year after his death, in addition to her share of the in- 
heritance, though the contrary is stated to be the law in the 
Hedaya (Book IV. ch: XV, sec.iii) and the Tmamia ( Batllie, 
Se (see. lh 

(¢) Morley, Introd., CCXXVji. 

(@) Ib., p ecsxxvii. 2 

fe) (1897) 25 Cal. 9,18. ” 5) 


—————_ 
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p- 170). Their Lordships held, following tlre latter authorities, 
that the widow had no such rjgbt, and observed that it was na ‘for 
thenr to speculate on the mode i in which aie text quoted from the 
Koran was to be reconciled with the faw + agp laid dowh in the 
Hedayg and the Imamik. Their Lordships préveeded to say: (It 
woukd be wrong for the Court on aepoint of this kind to attempt 
to put their own construction on the Koran in opposition to the 
express ruling of commentators of such great antiquity and high 


authority.” FA 


19, s Precepts of the Prophet—Neither the ancient 
texts not the‘precepts of the Prophet Mahomed should 
beetaken literally’ so as to deduce from them new 
rutes of law, especially when such proposed rules do 
not conduce to substantial justice. 


It was so laid down by their Lordships of the Privy Council in 
Abdul Fata Mahomed -v. Rasamaya (f), on appeal from the High 
Court of Calcutta. It was there held by a majority of the Full 
Bench of the High Court that a dedication of property, for the 
benefit of the settlor’s family in perpetuity, with an ultimate gift 
for the poor which was not to take effect until after failure of the 
descendants of the family, does‘not constitute a wakf. On the 
other hand, it was held by Amir Ali J., in his dissenting judg- 
ment, that a gift to the donor’s descendants without any mention 
of the poor might be supported as a wak/f In support of his 
view, tlfe learned .judge relied on a precept of the Prophet- 
Mahomed to the effect that ‘‘a ‘pious offering to one’s family to 


« provide against their getting into want, is more pious than giving 


C 


alms to the beggars. The mostfexealliame of sadakah is that which 
a man bestows upon his own family.”< Their Lordships upheld 
the decision of the majority, and in commenting upon the judg- 
ment of Mr. Justice Amir Ali, ole need as follows; “ Clearly 
the Mahomedan law ought fo govern a purely Mahomedan dis- 
_position of property. Their Lordzchips have endeavoured to the 
best of ¢heir ability to ascertain and apply the Mahomedan law as 


known and administered in India; but they cannot find that it is 


< Cf) (1894) £2 Cal, 619, 632; E.R. 22 I.A. 76, 86. 
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in acord#ce with the absolute, and as it seems to them extrasa- 
gant, spplisation of abstract precepts taken from the mouth of the 
Prophet. Those precypts may be excellent in their proper appli- 
cation , oo . Bug it would be wrong to the great law- -giver to 
suppose that ie is Mioreby comme) gifts for which the donor 
ie so self-denial.” ° 


e 4 
The ais of the section are borrowed from the judgment of 
their Lordships in a Ali Khan v. Ane) Ara Begam (q). 


Abu Hanifa and iis fevo disciples. _seThig a general ryle 
of interpretation of the [ Hanafi] law that where there is % a differ- 
ence of opinion between Imam Abu Hanifa [ the? founfder of the 
Hanafi school] and his two disciples, Qazi Abu Yusuf and Imam 


Muhammad, the opinion of the majority prev ‘ails” (h). a" 


Abu Hanifa and Muhammad were purely speculative juris- 
consults; but Abu Yusuf, whilst equally versed in traditional lore, 
had, in his position as Chief Justice of the Empire of Khalif 
Harun-ul-Rashid, the advantage of applying legal principles to the 
actual conditions of human life, “and his dicta (especially in 
temporal matters ) command such high respect in the interpreta- 
tion of Muhammadan law, that whenever either Imam Abu 
Hanifa or Imam Muhammad agrees with him, his opinio® is 
acceptéd by a well-understood rule of construction ” (2). 


20. Anciest texts.—New rules of law are not to 
be introduce because they seera to lawyers of the 
present day to follow logically from ancient texts 
however authorifative, when the ancient doctors of 
the law have not themselves. drawn those conclusions. 


It was so laid down by their Lordships of the Privy Council 
in Bagar Ak Khaw vy, Anjuman Ara Begam (j), where it was 
ae overruling a decision ©f the Full Bench of the Allahabad 
SS lO ee eee 


dg) (1902) 25 All. 236, 254, . 


(4) Per Mahmood, J®, in Agha Ali Ahan v. Altaf Hasan Khan (1892) 
14 All, 429, 448; Abdul Kadir v. Salima (1886) § All, 166-167, * 


(2) (1886) 8 All. p. 162, see also Muhammad Aziz-ud-din v. The Legal 
Remembrancer (1893) 15 3 ho 323, a 


(fj) (1902) 23 All. 236, . 
2 : nd 
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Hegh Court (%), that a valid wakf can be created by wil as much 
by the Shiah law as by the Sunni law. In the case just gted, it 
was held by Malmood, J., that as a wakf according to Shiah law 
was a contract, and fauirg delivery of seisin, a Shiah could not 
make a valid wakf by will, It was in hetleonco to this part of 
the judgment that their Lordelee made the observatigns which 
are‘set out in the present section. < rs 


¢ 
(4) Agha Ali Khan vy, Altaf Hasan Khan€1892) 14 All. 429. 


c € 
€ 
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9 
Or Succession «In GENERAL. , 


21. Applicatton * of a’ Mahomedan’s estate.—The 
property of a ckeceased Mahdmedan is to be applied 
successively in payment, of (1) his funeral expenses 
and death-bed charges, (2) expenses of obtaining 
probate or letters of administration, (3) avages due 
for services rendeted, to the deceased within three 
months next preceding his death by any labourer, 
artisan or domestic servant, (4) othe debts*of the 
deceased according to their respective priorities (if 
any), and (5) legacies not exceéding one-third, of 
what remains after %ll the above payments are madé@; 
the residue is to be distributed among his heirs 
according to the law of the sect to which the deceased 
belonged at the time of his death. 


According to Mahomedan law proper, the property of a de- 
ceased Mahomedan is to be applied in the first place in payment 
of his funeral expenses; secondly, ia discharge of his debts ; 
thirdly, in payment of the legacies ,to the extent mentioned ine the 
sections and the residue is to be divided among his heirs: 
Rumsey’s Al Sirajiyyaf, 12. And here it may be noted that a 
Mahomedan cannot dispose of by will more than one-third of 
what remains after payment of* his funeral expenses anal debts. 
The provisions for the order in which death-bed charges and the 
wages specified in the above section are to be paid, and the 
provision for expenses of obtaining,*probate and letters of adminis- 
tration, occur #1 the Probaté and Administration Act, 1881, 
ss. 101-105, which applies amongst others to Mahomedans, * The 
last-mentioned provision h&s the effect of reducing the 
devisable third to the extent of the expenses of takin out 
representation, the death-bed charges being merely a species. of 
debt, and the resMue divisible among the heirs will also be 
reduced to the same extent. ‘Thus far, the rule of Mahomedan 
law set out above is superseded by the provisions of the Probate 


and Administration Act. . ® 


> 
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; The priority of debts over legacies is also. recognised b the 


said Act, s. 105. Having ‘regard to the ,order in which the 

debtsc are to be paid, that is to say, hae distribution of the 
‘ estate, it was held by the High ‘Court of “AllShabad in a recent 
case that a decree obtained ‘by, a widow forcher dower payable 
out of the estate of her deceased husband, being substantially 
a decree for payment of a debt due by the estate, had priority 
over a decree obtained against an 7 of the deceased by a 


Cc G 


creditor of the heir (2), 
Cc 


Law of the sect to which the deceased belonged.—It has been 
held by the‘Juditial Committee of the Privy Council that the 
succession to the estat€ of a deceased Mahomedan is governed 
by the law of the sect to which he belonged at the time of~his 
death, whatever may be the sect to which the persons claiming 
his estate as heirs may belong. A,‘a Shiah, sues B, a Sunni, fora 
declaration of his right to succeed to the estate of 0. The facts 
are such that if the succession was governed by the Shiah law, 
A would be entitled to succeed ; but if it was determined by the 

ag Sunni law, B would be entitled to succeed. It is found that 
C, at the time of his deatl, belonged to the Sunni sect. The 
succession will therefore be governed by the Sunni law, and 
¢ B is entitled to succeed (m). : 


, 22. Vesting of Estate in Executor and Adminis- 

trator.—The exécutor or administrator, as the case 
© may be, of a deceased Mahomedan, is, under the. 
provisions of the Probaté and Administration Act, 
1881, his legal representative for all purposes, and 
all the property of the aeceased vests in him as 


such. ¢ 


€ 


See Probate and Administratiow: Act V of 188],s, 4. An 
execute: (wdsi) under the, Mahomedan law is merély manager 
of the estate, and no part of the estate of the deceased, vests in 
him‘ as such. And the result was the same even where probate 
of the will of a Mahomedan was granted, prior to the date of 


C 


la 


ce 


c 
(1) Bhola Nath v. Maqbul-un-Nissa (1903) 26 All, 28. 
“(m) Hayat-un-Nissa v. Muhammad (1890) 12 All, 290, L. R.17, LA, 78. 
c- * 
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the’ Probate and Administration Act, by the late Supreme Cotrts 
and fhe present High Courts in exergise of powers under their 
respective Charters (m). Since the enactment of that Act, all 
the property of a deceased Mehomedan vests in his executor as 
such, and the vesting is not suspended till the grant of 
prdbate. * This provision enables the “executor before probate to 
give a valid discharge to the debtor, and places him in the same 
position in that respect as an executor by English law (0). It is 
hardly necessary to observe that what vests in the executor or 
administrator under the Prébate and Administration Act is #he 


legql estate as distinguished from equitable estate, “i 


“ All the property of the deceased vests in him as such,” 
See@notes to the following section undewthe head ‘ Effegt of 


subsequent grant of adnfinistration.” = 


23. Devolution of inheritance——Subject to the 
provisions of the foregoing section, the whole 
property of the deceased when he dies intestate, 
or, when he has left a will, so much of it as cannot 
be, or is not, disposed of by the will, devolves 
on his heirs_in speci ‘esat the moment of his 
death, and the devolution is not suspended by reason 
of debts being due from the deceased. 


The above rule follows from the decision of the Allahabad 
High Court in eJafri Begam v., AmireMuhammad (p) read with 
the preceding section. According to Mahomedan law’ proper, 
which does not rec8gnize any representation to the estate of a 
deceased Mahomedan (q), the gstate of the deceased devolves 
upon the heirg in specific ghares immediately upon his death 
(r). It is not, however, sthe legal estate alone which, vests 


e——_* 


’ 
(n) Shaike Moosa v. Shaik Essa (1884) 8 Bom. 241, 252. 
» (0) Th., p. 255. ® > 


@1887) 7 All. 822, followed in Muhammad Awaiz vy. Har Sahai 

C@1885) 7 Al'. 716, 
(q) Amir Dulhin'N. Baij Nath (1894) 21 Cal. 311, 315. 
(7) Accontrary opinion was expressed by Markby, J.,in Ass&mathem 
Nessa Bibec V. Lutchmeeput Singh (1878) 4 Cal, 142.158, where the 
learned judge stated that *‘on the decease of a Mahomedan, neither 
his estate vested immediately in his heirs, nor did his feirs immediately 
become liable to his debts.” But this ig, no longer law, ® > 


e 
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in the heirs, but both the legal and the eqnitable estate, The 
vestittg or devolifkiol of anheri tance does not depend on ‘the 
distr¢bution of the estate which is dealt with i ins. 24 below. Nor 
is it contingent upon, or suSpented, till puyment of debts due 
from the estate, Any ong 6f the heirs may, therefore, alienate 
his alfere of the inheritance by ,absolute sale or by ‘ mortgage 
notwithstanding any debts which might be due from the deceased, 
This explains the principle underlying the decision of the Privy 
Council in Bazayet Hossein v. Doofi Chund (8s), where it was 
held that a creditor of a deceased Mahomedan cannot follow his 
estate itocthe kands of a bond fide purchaser for value to whom 
it has been alienated hy his heir-at-law (see s. 26, below). ° 


Whe doctrine of ** Vested Inheritance” set out ins. 84 also 
follows from the same rule. 


Liffect of subsequent grant of ‘administration.—It has been 
stated above that what vests in the heirs is not only the legal, 
but also the equitable estate. If letters of administration are 
subsequently obtained, the legal estate will be transferred to the 
administrator (see s, 22), And if in the meantime some of the 
heirs have disposed of their share -as they can well do, it is the 
legaY estate in the remaininge property that alone can vest in 
the administrator. It is not clear how, under those circumstances, 
full effect can be given to the words of the“ preceding section that 
all the property of the deceased shall vest in the administrator 


€ 
as such: . 


24. Distribution.—If tie estate is not Socier 
involved in debt, the heirs may divide it at any time 
after the death of the deceased, and the distribution is 
not diable to be suspended till payment of the debts. 


This, it is submitted, is the ode reading of ‘the passage 
quoted from Mr, Hamilton's Hedaya in the Full Bench case oi 
Hamir Singh v. Zakia (t), and .again referred to in ‘Pirthipal 
cane v Husaini Jan (w). The said passage runs as follows: “The 


(s) (1878) 4.Cal. 402, L.R.5 I, A. 211. + 
(t) (1875) a Af. 57,50, 

* (w) (1882) 4 All. 361. Cc 
& ‘ ‘ 
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cironmstance of a gnall debt attaching to the estate of a deceased 


petson does not prevent the heirs frora inheriting, whereas“f the 


estate were completely’ involved in debt they would be prevenged”; 


Hedayow Bk. XXVP Ci, IILl.* Bue it does not follow that if the 
debt is not small, »but of consider "able amount, the distribution 
should pe suspended ‘till the debt is paid. “ What the Mahomedan 
law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate, and a division qmongst them 
cannot be allowed beforé the debts are discharged” (v). “ What 


1 
1 


i3 meant by ¢he heirs to an insolvent estate being prevented from 
inheriting simply refers to the rule that nothing wil] be left for 


them to inherit if the liabilities of the deceased swallow up the 
whee estate” (w). ‘ The inheritance of Pear like a legacy “may 
be absolutely defeated aif the debts of the deceased at the tigre 
of the administration of his estate are found to absorb the whole 
of hiv property”? (zc). 


25. Liability of heirs for debts— After the estate 


is distributed, each heir is liable for debts due from 
the deceased to the extent of a share of the debts 
proportionate to his share of the estate. 


This rule was the #asis of the decisions in Hamir Sitgh v. 


Zakia (y), and Pirthipal Singh vy. Husaini Jan (z). 


26. Alienation by an heir of his share before 


payment of debts—(1) Any heir may alienate before 


distribution of the estate his own sshare either by 


absolute sale or by mortgage, and give the alienee a 


good title thereto, notwithstanding any debts that’ 


2D 


might be due om the deceased, ‘provided that the 
Mindlice acts lp good” faith and whder circumstances 
which axe not sufch as‘to raise a reasonable presum- 


, tion that he had notice of the debts. : ’ 


» 


(cv) Bussunteram v. Kamaluddin (1885) 11 Cal. 421, 428. 

(w) Jafri Begam v. dir Muhammad Khan (1885) 7 All, 822, $39. 
(x) Zb., p. §38. 

(Cy) (1875) 1 All. 57. » 

(z) (1882) 4 All, 361. ° 
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(2.) But where the estate consists,of immoveable 
property, and the alienation is made by avi heir ‘of 
his share in such property during the pendency of 
a suit brought by a ctedicor i which a deeree is 
made , for payment of the debt out of the estate, the 
alienation cannot affect the rights of the creditar, and 
he may execute the decree by attachment and sale of 


the share go alienated. ® 
‘ if 


Clause (1).—The statement of hw in cl. (1) follows from 
the rule Jaid down in s. 23 above, It rests upon the decision of 
the Privy Council in Bazayet Hossein v. Dooli ,Chund (a), and 
is ip accordance with the English law applicable to heirs and 
devisees as to real estate, and to executors as regards personulty. 
In that case, it was stated by their Lordships, that ‘a creditor of a 
deceased Mahomedan cannot follow his estate into the hands of a 
bond fide purchaser for value to whom it has been alienated by his 
heir-at-law.” But an examination of the case shows that the rule 
is to be confined to an alienation by an heir of his own share, and 
that it cannot be extended to a transfer of all the property of which 
the heir is in possession. This view is borne out by a recent 
" decision of the High Court of Madras where it was held that a sale 
by an heir, who was in possession of the entire inheritance, was not 
binding upon other heirs beyond what was necessary for payment 
of debts due from the deceased (6). It is true that under the 
English law an heir-at-law thay dispose of all the lunds that have 
descended to him, aild an executgr or administrator may dispose of 
the whole personal effects of the deceased, and that they cannot be 
followed by creditors into the “aands of the alienee. But the 
distinction between that and the Malomedan law is that in the 
one case the whole of the realty or personalty is vested in the 
heir-at-law or the executor or administrator ‘as the cage may be, 
‘while, im the other, the whole estate does not vest in ‘any single , 
heir, but in all the heirs én specific shares (see 8. 23). Moreover. 
their Lordships say in-another part of the judgment: ‘At that 
time, if Najmooddin were the legitimate son of the, deceased,— 


€ 


(a2) (1878) 4 Cal£402, L. BR. 5 J. A, 211. 
(b) Pathumiknabi v Vittil Ummachabi (1902) 26 Mad. 734, 739. 
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and’ it has now been decided that he was,—he had the right’ to 
convey his dwn share of the inheritance, and was able to pass a 
good title to the alienee, notwithstanding any debts which might 
be due frym his decea$ed father.” The case of Wahidunnissa v. 
Shubrattun (c), the princi ple whereof their»Lordships thought was 
applicable to the case’ before them, also related to the share of an 
heir. The share was seized and sold in execution of a decree 
against the heir, and it was there held that the eyecution-pur- 
chaser had a right to old the share against’ a creditor of the 
ancestor who kad obtained a decree for his debt before the seizure 
in execution. ~ 


The rule may be explained by an illustresion: A Mahomedan 
dies “leaving a widow and a son. The $on sells his share tp a 
purchaser who has no notice of the debts due from the decease€. 
Subsequently a creditor of the deceased obtains a decree for pay- 
ment of his debt out of the estate of the deceased, and in execu- 
tion of the decree seeks to attach the share of the son in the hands 


of the purchaser. The share cannot be attached. 


Clause (2)—This clause sets out the general rule of law 
relating to the doctrine of lis pendens tealt with in the Transfer 
of Property Act, 1882, s#52. Its an essential condition of the 
application of that doctrine that the property must be immove- 
able property. Moreover, the creditor's decree must be against 
the estate, and not a merely personal decree (d). If these two 
conditions are satisfied, an alien&tion made by an heir dusing the 
pendency of the crgditor’s suit will not have the effect of passing 


a good title to the alienee as against the creditor or a purchaser . 


in execution of the creditor’s decreg. 


27. Alienation by 4eir for payment of debts—An 
heir m possession ef any part of the estate may apply 
the same #n payment of debts due from the deceased, 


oy 

(c) (1870) 6 B. L. Re 54. i 

(d) Bazayet Hosseiniv, Dooli Chund, supra, followed in Yasin Xhan v. 
Muhammad Ya? Khan (1897) 19 All. 504. In Bhola Nath v. Magqbul-un- 
Nissa (1903) 26 All. 28, it is $tated that the decree in the latter case was a 
simple money-decree, a fact which was overlooked by te learned judges 
who decided that case. » ° . 


é 
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and may for that purpose alienate the property #n his 
possession so as to pdsy a good title to the alienee as 
against the other heirs.’ 


c 

¢ G c 

It was so held by the Hien Otel of Madras in a recent case 
(ce). ‘he ground of the decision was that if a sale in execution of 
a decree obtained by a creditor against an heir in possession of 
the estate is binding upon other heirs though they may not have 
been parties to the‘ decree, it can make no Cifference whether the heir 
meets the demand by a bond fide volu'htary sale or the property is 
brough’ to sale in execution of a decree obtained against him. In 
this respect at Court adopted the view held by the High Court$ 
of Velo and. Bombay (7) set out in s, 29 below. 


q) 

, But it is doubtful whether a voluntary Sale by an heir in posses- 
sion of the estate for payment of debts due from the deceased will 
be held binding on the other heirs by the High Court of “Allaha- 
bad, for it has been laid down by that Court that a sale in execution 
of a creditor’s decree obtained only against such heirs as are in 
possession of the estate is not binding upon other heirs (g). If a 
sale in execution of a decree made after full enquiry in open 
Court is not binding upon other heirs, it is probable that no 
greater effect will be given to a voluntary sale. But such .a view 
would be opposed to the opinion expressed by the same Court in 
an earlier case (2), which is quite in accord With the rule laid 
down in the present sectioh. r iS © 


28. Suit by creditors against executor or adminis- 
trator—lIf the estate is represented by an executor or 
administrator, a suit byea creditor of the deceased 
ought to be instituted against the executdr or admin- 
istrator as the case may be, ‘y é 


c 


Thig follows from the proyisions of s, 22 above. 


(e) Pathummabi v. Vittil Ummachabi (1902) 26 Mad, 734. 

W) bavalava v. Bhimaji (1895) 20 Bom, 338. 

(g) Jafri Begam v. Amir Muhammad (188%) 7 All. 822. 

(h) Hasan Altv. Mehdi Husain (1877) 1 All. 523, This case is not 
eeferred to intJafrt Begam’s case. 


« . ‘ 
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29, ‘Suit by creditor against heirs—In other 
cases, the creditor may, after’ distribution of ‘the 
estate, sue any one or more of the heirs, and, before 
distribttion, any ‘heir or heirs in possession ‘of any 
pawt of, the estate (2), subject *to the follewing 
provistons : ° 


(1) If the estate is distributed, and the suit is 
brought against sbme only of the: heirs of the 
deceased, the creditor i8 not entitled to a decree fer 
the whole amount of his debt, but pnly for an 
amount proportionate to the aggregate share of the 
defgndants in the property (7). + 


(2) If the suit is brought against any one of tite 
heirs in possession of any part of the estate, the 
creditor is entitled, according to the decisions of the 
High Courts of Calcutta and Bombay, and, it would 
seem, also the High Court of Madras, to a decree 
against the estate to the extent of so much thereof 
as is In the possession of the desendant (4); and where 
such a decree is obtained, it, will bind the other heirs, 
though they were not parties to the suit (/), so as 
to pass a good title as against those heirs also to a 
purchaser of that portion of the estate at a sale in 
execution of’the decree @m), tinless the decyee was 
obtained by consent (7), or it is proved that the 
debt was not due (0). 


$$, ___ OO SO 
() Ambashankar v. Sayad Ali 894) 19 Bom. 273; Dulhin v. Baij 
Nath (1894) 21 Val, 311. 


CQ) Hamir Singh v. Vata (1875) 1 All. 57; Pirthipal Nngh v. 
Husaini Jan (1882) 4 Ala 361. ,” 


(2) Dulhtin v. Baij Nath (1894) 2] Cal. 311. 


(1) Muttyjan v. Ahmed Ally (1882) 8 Cal. 370; Khurshetbibi Vs 
eo Vehayek (1887) 12 Bom. 101; Davalara v. Bhimaji (1895) 20 


“ 338 ; See also Pathummabi v. Vittil, Ummachabi (1902) 26 ‘Mad. - 
734, 738. , 


(m) Mauttyjan v. Ahmed Ally (1882) 8 Cal. 370; and Khurshetbibi 
vy. Keso Vinayek (1887) 12 Rom. 101. 


(x) <Assamathem v. Roy Lutchmeeput Singh (1878) 4*Cal, 142, 155. 
(o) Khurshetbibi v. Keso Vinayek (18879 12 Bom. 101, 103. ' 


e 
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“But according to the rulings of the.Alahabad High 
Court, “a decree, relative to his. debts, passe in a 
contentious or non-contentious suit against only such 
heirs of a deceased Mahodmedhn ‘debtor astare in 
possession of the whole ‘ox part of his estate, [binds 
the defendant to the extert of his full sharein the 
estate (p), but] does not bind the other heirs who, 
by reasoneof absence or any other cause, are out of 
possession, so as to convey to ,the auction-purchaser, 
lf, execution of such a decree, the rights afid interests 
of suth<heixs as were not parties to the decree” ; 
and they will be entitled to recover from the auction- 
purchaser possession of their share in the property 
sold, subject, however, to paymefit to the purchaser 
of their proportionate share of the debts for which 
the decree was made (¢), unless the circumstances are 
such as do not call for the exercise of this equity 
in favor of the purchaser (7). 


Lilust rations. 
Calcutta ahd Bombay decisions. 

(aX, A Mahomedan dies leaving a widow, agdaughter, and two sisters. 
After his death a suit is brought by a creditor of the deceased against the 
widow and the daughter who are in possession of the whole estate, and a 
decree is passed ‘‘ against the assets of” the deceased. The decree and the 
sale in execution thereof of the property left by the decgased are binding 
on the sisters though they were not parties to the suit: A/uttyjan v. 
Ahmed Ally (1882) 8 Val. 370. - 


(b) A Mahomedan woman, Khatiza, dies leaving a minor son and a 
daughter. After her death a snit if brought by a creditor of the deceased 
against “ Khatiza, deceased, represent&d by her minor®son represented 
by his guardian” (s), and a decree is mad in that gorm. The deceased 

= a 


< : 

(p) Daillu Mal v, Hari Das (1901) 23 All, 263; 265. © 

(7) Jafri Begam v. Amir *Muhammad Khan (1885) 7 All. 822 ¢ 
Muhammad Awais v. Har Sahai (1885) 7 All. 716; amir Singh v. 
Zakig (1875) 1 All. 57. See also Muhammad Allahdad v. Muhammati 
Ismail (1888) 10 All. 289. A 

(r) Sufri Begam v. Amir Muhammad Khan (1885) 7 All, 822: see the 
third question referred to the Full Bench in the above case, and the form 
of it as amended by the Full Bench (i , p. 825). 

(s) This form Of suit, which was at one time common in the Mufassal 
of Bombay, has been recently dgsapproved by the Bombay High Court. 


s . ‘ 
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was @ititle® to a share in a Ahoti Vatan, and “ the right, title, and inter- 
est of Khatiza ” in tltat share is sold in execution of the decree. The 
purchaser acquires a title ynimpeachable by the daughter, though shé was 
not a party to the suit, nor to the subsequent proceedings in execution : 
Khurshetbipi v. Keso Vanaysk (1887) ¥2 Bom. 101 (4). (No reference 
was made in the judgment to the Calcutta case cited above, nor to any of 
the Allahabad cases). % ° 


(c) A Mahomedan dies leaving “a widow and other heirs. A suit is 
brought by a creditor of the deceased against the widow alone who is in 
possession of a part of the estate. The other heirs are not Kecessary par- 

_ties, and the creditor is entitled to a decree not only against the share of 
the widow in tke estate, but the full amount of assets which have corffe 
into her hands and which have not been applied in the discharge of 
the liabilities to which the estate may be subject at her ‘husband’s death : 
Amir Dulhin v. Baij Nath (1894) 21 Cal. 311. 9 


” 

(a)* A Mahomedan dies leaving a widew, a minor son and two daugh- 
ters, After his death a suit'is brought by a mortgagee from the decease 
against the son as represented by hig guardian and mother, claiming pos- 
session cf the land mortgaged to him as owner under a gahan lahan clause 
in the mortgage. The widow isin possession of the estate, and a decree 
ev=parte is made directing her to make over possession of the land to the 
mortgagee, and he is accordingly put in possession. The decree binds the 
daughters, though they were not parties to the suit, and they are not 
entitled to redeem the mortgage as against the mortgagee or a purchaser 
from him : Davalava v, Bhimaji (1895) 20 Bom. 338. 


a) ' 
, Allahabad Betiaions. 


(e) Acreditor of a deceased Mahomedan obtains a decree upon a hypo- 
thecation bond “ for'recovery of his debt by enforcement of lien” against 
an keir of the deveased in possessiqn of tXe estate. The whole estate is 
sold in execution of the decree, and it is purchased hy the decret-hoider, 
Subsequently another heir of the deceased, who was not a party to these 
proceedings, sues the decree-holder as purchaser for recovery of his share 
in the estate. He is entitled to possession of his share on payment of his 
proportionate shire of the debts wares were paid off from the proceeds of 
the sale: Muhammad, Awais v’ Har Sahai (1885) 7 AU. 716, following 
Jafre Begam v. Amir “Muhammad (1885) 7 All. 822, 


GP # exdtitor of a deceased Mahomedan obtains a money- -decree 
against an heir of the deceased in possession of the estate, and attaches 
certain immoveable property forming part of the estate in execution of 


the decree. The value of the immoveable property excceds the share of 
BD) 


. 


4) 


(t) Note that in this case “' no part of the produce of the Khoti was in 
actual possession of either of the heirs of the deceased. Fr: A 
5 a 2 
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the defendant. The defendant is entitled to object to the attachmené and 
sale of the rights and interests of the other heirs wko were pot pgrties to 
the suit, upon the ground that, as regards them, he is in possession di the 
property as trustee : Dallw Mal v. Hari Das (1901) 23 All, 263. This 
follows from the decision set outsin ils. (e). e i 


Conflict of decisions: Principle ‘ Calcutta ruling gs.— 
Though the view entertained by the Hig Courts of Calcutta 
and Bombay is the same, it proceeds upon different grounds 
altogether. , According to the Calcutta Court, a creditor’s suit 
is in the nature of an administration-suft, and, as such, an heir 
if possession is bound to account for any et that may have 
come nig his, hands, and to that extent is liable to pay the 
creditors, the residue, if any, being divided among the heirs. 
See the cases set oyt in ills. (a) and (c). We do not thjnk it 
ys intended by this decision that a greditor’s suit should be 
regarded as an administration-suit to all intents and purposes. 
Such a view may give rise to anomalous results, for it hag never 
been disputed that a creditor of a deceased Mahomedan may sue 
an heir in possession of any part of the estate, and it is establish- 
ed law that an administration-suit strictly so called must com- 
prise the whole estate of the deceased. Again it is an elementary 
proposition that there canrfot be more than one administration- 
suit,in respect of the same estate, and that the whole estate must 
be administered in one and the same suit ; but it has never been 
suggested that the pendency or determination of a suit by a 
creditor of a deceased Mahomedan against an heir in possession 
of a part only of an estate’ is a bar to another “suit by anéther 
creditor against tht same heir (y), or against another heir in posses- 
sion of some other part of the estate, We may, therefore, take it 
that the High Court of Calcutta would regard a suit by a creditor 
as an administration-suit to the intent only that ther heirs not 
parties to the suit might’ be bound by ‘the decree to the extent of 
the estate in possession of the defendantfheir. This theory ap- 
pears to have been dictated, by two considerations, Viz., (1) the 
grave injustice that might result if the creditor were te be con- 
fined to the recovery of a fractional portion of his claim as held 
by the Allahabad High Court, and (2) the rule of Mahomedan 


(uw) Mutt yjany, Ahmed Ally (1882) 8 Cal, 370, 373. 
€ 


¢ € 
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lawethat on individual heir cannot be said with strict propriety ,to 
represent hjs co-htirs (v), The same Court has further endeayour- 
ed to strengthen its decision by the analogy, though incomplete, 
of the case of an exegutor, de son tort (w), who could be sued accbrd- 
ing to English law for an account of the set assets that have 


come iIntq, his hands, though there may be no legal representative. 


Principle of Bombay rulings.—The principle underlying the 
decisions of the Bombay High Court is quite different. That 
Court follows the analogy of the Hindu law on *the ground that 
‘‘ the Mahomedan law is, if possible, more strict in its recognition 
of the obligation to pay debts” than the Hindu law. | Atcording 
to that law, it is established that ‘‘ when, in a [ereditor’s] suit, 
_ the debt 1 is due from the father, and after his death the property 
is brought to sale in execution of decree against the widow’ gr 
some of the heirs of the [deceased], and the whole property is 
sold, then the heirs not brought on the record cannot be permitted 
to piss the objection that they were not bound by the sale simply 
because they were not parties to the record” (x). It may be 
“observed that the Calcutta rulings set out in the illustrations 
above are not referred to in either of the Bombay cases. 


Madras High Court.—The question now under consideration 
does not appear to have @tisen in Madras, But in a recent case, 
the High Court, in determining the question whether a sale by an 
heir in sole de, facto possession of the entire inheritance for 
payment of debts due irom the , tecenagd was binding upon the 
other heirs, relied upon the Bombay rulings set out in “lls. (b) 
and (d), and held that if a sale in execution of a decree obtained by 
a creditor against an heir in possession of the estate was binding 
upon other heirs though they were,not parties to the suit, there 
was no reason Why a voluntary’ sale by such an heir for the purpose 
aforesaid should ndt bind other heirs though they were not parties 
to the sale ty). But it may be noted that no reference was made 
either in the argument of counsel Sr in the judgment®to the 
Allahabad cases set out in ill. (e). 


(cr) Amir Dulhin v. Baij Nath Singh (1894) 21 Cal. 311, 316, 317, 
(w) ib. 317. 

oy Daraluva v. Bhimaji (189: 5) 20 Bom. 338, 344, 3485 

(y) peeone nay: v. Vittil Ummachadbi (1902) 26 Mad. 734, 738-739, 


) noe 
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Principle of Allahabad rulings.—The reasonin§ of “the 
Allahabad High Court may thus be stated in tke wofds of 
Mahmood J.: ‘To hold that a decree obtained by a creditor of 
the deceased against some of his heirs, will Hind also those heirs 
who were no parties to the suit, amounts to giving a judgment 
inter purtes, or rather a judgment zn personam, the binding effect 
of a judgment zn rem, which the laW limits to cases provided for 
by s. 41 of the Evidence Act. But our law warrants no such 
course, and the reason seems to me to ke obvious. Mahomedan 
heirs are independent owners of their epecific shares, and if they 
take their shares subject to the charge of the debts of the deceased, 
their lidbilfey isin proportion to the extent of their shares, And 
once this is conceded, ethe maxim res inier alios acta altert nocere 
nop debet would apply without any such qualifications as hight 
possibly be made in the case of Hindu co-heirs in a joint family ” 
(z). The meaning of the maxim és applied to the qnestion now 
under consideration is that a judgment in a suit between A and B 
is not binding upon C, unless C is the privy either of A or B, 


30. Recovery through Court of debts due to the 
deceased.—No Court shall pass a decree against a 
debtor of a deceased Mahomedan for payment of his 
debé to a person claiming. to be entitled to the effects 
of the deceased or to any part thereof, except on the 
production, by the person so claiming, of a probate 
or letters of administration evidencing the grant to 
him o£ administration to the estate of the deceased, 


or a certificate granted under the Succession Gertt 


a) 


cate Act, 1889, or under Bombay Regulation VIII of 
1827, and having the debt specified therein. 


Eeplanation.—The word ‘““debt’’ gn ‘this section 
includes any debt except rent, revenue or profits pay- 
able jn respect of land used for agricultural‘ purposes, 


This section reproduces with slight verbal alterations the provi- 
sions of the Succession Certificate Act VII of 1889, s. 4, so far as 
they apply to Mahomedans. The Act extends tot the whole of 


c 


_ © Jafri Begam vy. Amir Muhammad (1885) 7 All, 822, 842, 843, 


©. c 
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Britisy India, butit is provided by s. 1, cl. 4, that a pavtilicade 
shall not be granted under the Act with respect to any debt or 
security to which a right can be Fophened by probate or letters 
of admitfistration under the -Indian Succession Act, 1865, or by 
propate of a will to’which the BD; indu Wills Act, 1870, applies, 
or by letters of administration with a copy of such a will annexed. 


Frobate.—In cases to which the Indian Succession Act, 1865, 
ay plies—and the Act does not apply to Mahomedans—it is provi- 
ded by s. 187 that no right xs executor can be established in apy 
Court of Justice, unless probate shall have been granted of the 
will under which the right is claimed. These prdvisions are not 
eproduced in the Probate and Administration Act which applies 
“to Mahomedans, and it _ been held that the omission was inten- 
tional (a). The result is that an executor of a will of a deceased 
Mahomedan may establish his réght iri a Court of Justice without 
taking “out probate of the will (5), In the case, however, of debts 
due to the deceased, it is necessary, before the executor can be en- 
titled to a decree against a debtor of the deceased, that he should 
have obtained either a probate or a certificate under the Succession 
Certificate Act or Bombay Regulafion Act VIII of 1827. 
These provisions are introduced by the Succession Certificate Act 
both to facilitate the collection of débts and to afford protection to 
parties paying debts to the representatives of deceased persons (c), 


Letters of Po Ministeation..-In cases to which the Indian 
Succession Act applies, it has been enacted by s. 190 that no right 
to any part of the property of a person who has ‘died intestate can 
be established in any Court of Justice, unless letters of adminis- 
tration have first been granted by fe Court of competent jurisdic-— 
tion. That seation has not been incorporated i in the Probate and 
Administration Act, and the heirs, therefore, of a deceased 


Mahomedan may sue to*recover the estate of the deceased without 
ev) 


= La * a #9 
"@ Shajk Moosa v. Shaik Essa (1884) 8 Bom, 241, 255. 


1b) It may be noted that when there are several executors or administra- 
tors, the powers of all may, in the absence of any direction to the contrary 
in the will or grant of letters of administration, be exercised by «ny one 
of them who haé proved the will or taken out administration: see Probate 
and Administration Act, s. 92. 


(c) Similar provisions occurred in Act XXVII of 1860, which has been 
repealed by the Succession Certificate Act. 
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a grant of letters of administration. But no decree will ie niete 
in a Suit by the heirs to recover debits due to. the deceased, ‘unless 
they have obtained letters of administration’ or a certificate under 
the Succession Certificate a or ‘under Bonibay Regulation VIII 
of 1827. e c 


° 4 ; 

Recovery of debts through Gourt.—It ‘must be ebserved 
that the provisions of the Succession Certificate Act set out above 
apply only in® those cases where a debt due to the deceased is 
sought to be recovered through a Courg of law. A debtor of the 
deceased may pay his debt to the executor, though he*may not have 
obtained a tertiffcate or probate, and such payment will operate as 
a discharge to the debgor (see s. 22 above). Similarly the debtor 
may pay the debt to the heirs of the deceased, though they «may 
n6t have obtained either a certificate or l@tters of administration. 
But payment of debt by a debtor to one of several heirs does not 
discharge the debt as to all (d), unless all the heirs joincin the 
receipt. If all the heirs do not so join, the debtor will be well 
advised not to pay the debt except to the person to whom a grant 
has been made either of a certificate or of letters of administra- 
tion. 


It, may also be noted that where a debt i is sought to be recovered 
by legal proceedings, it is not necessary that the plaintiff 
should have in readiness at the commencement of the proceedings 
the probate or letters of administration or the:sertificate referred 
to in the present section. cBut ng decree will be gassed unless the 
requisite documents are produced, and this is all that the section 
provides for. : 


Debt.—A suit to obtain a‘share of family property from other 
members of the family is not a suit do recover a‘debt strietly £0 
called (e). c 


Bombay Regulation VILL of 1827. tins Regulation is in 
force ‘throughout the Presidency of Bombay, and provides for tie 
grant of a certificate to the heir, executor, or ‘legal administra- 


: _——_ _ —E— 

(d) Pathummabi v. Vittil Ummachabi (1902) 26 Mad.e734, 739. Com- 
pare Siéara:n v. Shridhar (1903) 27 Bom. 292. Seealso Ahinsa Bibi v. 
Abdul Kader (1001) 25 Mad. 26, 39. 


Ce) Shaik Moosa v. Shaik(¥ssa (1884} 8 Bom, 241, 255. 
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tor ff), of a deceased person, recognizing the applicant as heir, 
or‘executor, or administrator as the gase may be. The certificate 
confers no right to,the property, but only indicates the person 
who, fdr the time *being, is in the legal management thereof 

G.A, chk ): ° . 


e s 


31, Enactments relating to administration. —In 
matters not hereinbefore specifically enumerated, the 
administration of the estate of a deceased Mahomedan 
will be governed by she provisions of the following 
Acts to thf extent to which they are severally applic- 
able to the case of Mahomedans, namel¥, *° 

(1) Probate and Administration Act V of 188 ; 
~ 2) Succession Certificate Act VII of 1889; . 
(3) Administritor-General’s Act II of 1874 ; ° 
(4) Curator’s Act XIX of 1841; and 
(5) Bombay Regulation Act VIII of 1827. 


Such of the provisions of the Administrator-General’s Act as 
apply to Mahomedans come into operation when a Mahomedan 
dies leaving assets within the local limits of the ordinary original 
civil jurisdiction of the High Courtof Calcutta, Madras, or Bom- , 
bay, In such a case, the Court pay, upon the application @f any 
person interested in such assets, direct the Administrator-General 
to apply for letters gf administration of the effects of the deceased, 
if the applicant Satisfies the Court that such grant is necessary for 
the protection of the assets (s.d7). * . 

The Curator’s Act was passed for the protection of property of 
deceased persons against wrongiul possession in cases of succession. 
It enables a person claiming a right by succession to the property” 
of a deceased,person to appl to ‘the Court of the district where 
any part of the property is situate for relief by a summary suit 
either after actual diszossesgfon, or when forcible means of seizing 
possession®*are apprehended, and proyides for the appointment of a» 

" Curatop to take charge of the property pending the determination 
*of the suit, if danger is apprehended of misappropriation before 
the suit is disposed of (ss. 1 and 5). 


® 

(f) This expression hassno reference to an “administrator” within the 
meaning of the Probate and Administration Act. It possibly refers to a 
guardian of a minor, or a person occupying a similar positivn : Purshotam 
v. Runehhod (1871) 8 B.H.C., A.C, 152. 
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© Bibi (1885) 11 Cal. 597, L. R. 12d. A. 91. 
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A.—GENERAL. ‘ 


32. No distinction between different kinds of 
properties.—There is no distinction, in the Mahome- 


«dan law af inheritance, between moveable and 
¢ immoveable property, or betwéen ancestral and 
(C 


self-acquired property. 2 
Macnaghtén, clf, I., 1. | 
o8. Expectant ‘right of an heir apparent.—The 


right of an heir apparent cr presumptive comes into 
existence for the first time on the death of the ances- 
tor, and he is not entitled until then to any interest 
in the property to which he would succeed as an heir 
if he survived the ancestor (q). 


Lllustrations, 


(2) A has two sons, B and C. B dies in the lifetime of A 


“leaving ason D. Dis not entitled on the death of A to the share which 


B would have taken in the property 6f A, if BShad survived A. 


(2) A, who has a son B, makes a gift of the whole of his property to a 
stranger. B cannot object to the gift, for he does‘not possess any inter- 
est of any character in A’s property during A’s lifetime; see Hasan Ali 
vy. Nazo (1889) 11 All. 456. = © ( . c 


(ce) A sues B, his step-mother, to recover certain Bagpee a of which B 
is in possession. The suit is compromised, and it is agreed that B should, 
during her lifetime, continue to hold possession as malié (proprietor) 
without power of alienation, and that after her death the property should 
pass to A. A dies in the lifetime of \B, leaving a sister,C. Sub- 
sequently B makes a gift of the property, to D. On the death of A, B’s 
sister is not entitled to the property as agafnst D—Abdul Waltid v. Nuran: 


The Mahomedan law does not recognize any right of 
representation.—In ill. (a), B does not take any interest in the 


(g) Macnaghten, ch. I., 9; Addul Wahid v. Huran Ribi (1885 ) 11 Cal, 
597, L. R. 121, A.$1; Humeeda v. Budlun (1872) 17 W. B. 625; Hasan 
Ali v. Naz9 (1889) 1] All. 456. c 
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ptopert} of A in A’s lifetime which he could transmit to hi? son 
Tl) §y way of inheritance, and this explains the ‘rule that the 
Mahomedan law does not recogni#e any right of representation. 
The rule may thus $e stated in the words of Sir William Mae- 
naghten : ‘The son [D] of a pesson degeased [B] shall not re- 
pfesent*such person [B] if he ['B] died before his father [A]. He 
[D] shall not stand in the same place as the deceased [B] would 
have done had he been liviug, but shall be excluded from the in- « 


heritance, if he leave a paternal uncle [C], . .*. and the estate will . ° 
go to the paternal uncle” {%). For the same reason, a beques$ or P 


a gift by B of his expectant share as a possible heir of A ia a nullity 
according to Mahomedan law. For, under that law, ‘‘a mere 
= Possibility, such as the expectant right of & an heir-apparent, is not 
regarded as a present gr vested interest, and cannot pass by“guc- 
cession, bequest or transfer so long as the right has not actually 
goine into existence by the death of the present owner (/).” 


The Mahomedan law does not recognize any reversionary 
or contingent interest expectant on the death of another.— 
This rule also follows from the principle laid down in the present 
section. Thus in ill. (b), B has no such reversionary or contin- 
gent interest expectant on the death of A as would entitle him 
to object to the gift, or to bring a suit to set it aside, so long as A 
is alive, on the ground that it was procured by fraud or coercion, 
If such a suit is brought, it will be open to the objection that B's 
expectant righ® as a possible hair of A®, should he survive him, is a 
mere possibility which, under the Mahomedars law, is not regarded 
as a present or vested interest, That law “ does not recognize any 
reversionary inheritance or contingent interest expectant on the 
death of another, and till that Neath occurs which by force of 
that law gives bigth to the right as heir in the person entitled to 
it according to the rie of siccession, he possesses no right at 
all ().” _ Tt 


(hk) Macnaghten; ch, L., 9. 


(i) Abdul Wahid v. Nuran Bibi (1885) 11 Cal, 597, 607, L: B. 12 I. 
A. 91. 


(Cj) Per Straight, J., in vase Ali v. Nazo (1889) 71 All. 456, at p. 
58, 4 ? . 
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Phe Mahomedan law does not recognize what is kiown to 
Knglish law as “ vested remainder.” —This and the: two" pre= 
ceding rules are mere corolldries of the fundamental principle 
set out in this section. In ille(c), A is aot centitled to any such 
interest in the property jn the lifetime of B as can pass to his 
heir on his death, In the case upon which ¢his illustfation “is 
based, their Lordships of the Privy Uouncil said; “ Further, [B] 
is not merely to have possession of the estate during her life ; she 
is to be the mistress (or, as the District Judge has translated the 
petition, proprietor) of the taluka. Then comes the question : 
what is tne interest which is given by the compromise to [A]? 
To give [C] a title to the estate it must be a vested interest which, 
on tne death of [A], passed to [C], and is similar to a vested _ 
remainder under the English law. Such an interest in an estate 
does not seem to be recognized by the Mahomedan law” (2). 
Their Lordships then proceeded to state : ‘In Mussamut Humeeda 
v, Mussamut Budlun (1), in which judgment was given by this 
Committee on the 26th March, 1872, the High Court of Calcutta 
had held that, by an arrangement between the plaintiff, a Maho- 
medan widow, and her son, an estate was vested in the plaintiff 
for life, and, after her death,‘was to devolve on her son, by way of 
remaiider, but their Lordships keld that ¢he creation of such a 
life estate, 7.¢., a lifeestate followed by a vested remainder, did not 
seem to be consistent with Mahomedan usage, and there ought 
to be very clear proof of so unusual a pence They thought 
that expressions from which it might be inferred that the plainftiff 
was only to take a life interest night be explained on the supposi- 
ction that they have been used to import that the property .was to 
remain with the widow for the full term of her life, and that the 
son as her heir would succeed to it aftqr her death. °Their Lord- 
ships think this is the reasonable construction off the compromise 
_in this case, and that it would be oppvdsed to Mahomedan law to 
“hold thét it created a vested interest in [A] which passed to [his]. 
heir on his death in the lifetime of [B].” : a 


Renwiciation of inheritance in life-time of ancestor.— 
€ 


a. ESSE ee ee 
(k) Abdul Wahtd v. Nuran Bibi (1885) 11 Cal. 597, 606, L.R.12 J.A. 91 
(i) (1872) F7 W.R. 525. 
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A thas a Son and two daughters, The daughters renounce, in, the 
lifeti®e of A, their right of inheritance to A’s property in favour 
of the son. Can the daughters, oneA’s death, claim their “share 
of the inheritance, ow is the renynciation binding upon them ” The 
answer to the question is furnished by the present section; for if 
the daughters took’ no interest imthe property of A dulloag A’s 
lifetime, they had nothing t@ renounce in favour of the son, and 
the renunciation therefore is a nullity. But what if the renuncia- 
tion is made for a consideration, as where a sum *of money is 
paid by the son to the daughters in consideration of their renoun- 
cing their right to inheritance? According to the opinion of the 
law officers in Khanum Jan v. Jan Beebee (m), the tenunciation 
would still be a nullity for the same reesons that apply to a 


™ volfintary renunciation. Acting upon that *opinion, the Court, of , 


first instance in that ‘case decreed the daughters’ claim, Un 
appeal it was held by the Sudder Court that the receipt of money 
was not proved, and no opinion was expressed on the’ question 
whether a renunciation made for a consideration was binding 
under the Mahomedan law. But it has been recently held by the 
High Court of Madras that such a renunciation is valid and bind- 
ing upon the parties (n). After yeferring to Ahanum Jan’s 


case, and to the absence of proof in that case that the considera- J 


tion money was received by the daughters, the Court observed: 

‘« Here, however, it is not denied that one received the money, 
and there is the Purther difference that the right had vested, but 
thaé provision was made for the mother by setting pens some 
property for her maintenance for her life, after which the plaintiff 
aceepted the money value of his share. Primd facie there is 


nothing illegal in the transaction, and in the absence of clear ” 


proof that it is forbidden by M uhammadan law, we think plaintiff 
should be held to pe bound by it.” We are unable to follow the 
learned judges when they say that the right renounced by the 


»plaintiff in the case before them had yested in the plaintiff. The » 


facts appear to be that the plaintiff, in his mother’s lifetime, re- 
nounced his right to her property in consideration of Rs. 159 


2 
(m) (1827) 4 S. D. A, 210. 


(rn) Kunhi Mamod vy. Kunhi Moidin (1896) 19 Mad. 4176, 
y 3 “ 
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paid to him by the mother. After her death, he brought a csuit 
against his brother to recover his one-half share in the eq‘ate of 
the mother. It is impossible to say upon «these facts that ‘any 
right to the mother’s property had vested cin the plaintiff in her 
lifetime. The basis on which, the value of the plaintifi’s share 
was ascertained, and which is ‘elon to in ‘the judgment, -has 
not, it is submitted, any bearing oa the point. The opinion of 
the law officers in Khanum Jan’s case derives support from the 
statement oflaw get out'at p. 37 ante, that the expectant right of 
an heir-apparent, being a mere possibility, cannot pass by ‘‘ succes- 
sion, bequest or transfer.” It is conceived that thé renunciation 
of such a right for a consideration is a.‘ transfer’? within the 
meaning of the passage above referred to, and it is ‘therefore void 
under the Mahomedafi law. No doubt, the Mahomedan law does 
not “forbid” it so as to render it ‘‘ikegal,” but it regards the 
transaction as a nullity. 0 


Pome of alienation of a Mahomedan owner —Sinee an 
heir-apparent does not take any vested interest in the property of 
the ancestor in his lifetime, it follows that the ancestor has the 
sole and absolute power of disposal over his property. And if he 
could not dispose of his’ property by will or by death-bed gift to. 
the cxtent of more than a third of what.remains after payment of 
his funeral expenses and debts, itis because of the specific pro- 
visions of Mahomedan law in that behalf, and not because his 
heirs are entitled to any interest in the property in his lifetime. 
No doubt, a bequest or a death-be@ gift exceeding the bequeath- 
able third may be Validated by the consent of the heirs; but such 
consent must be given after the death of the testator, for the 
heirs are not entitled until then,to any interest in his property. 
Here again we observe the operatic of the same fundamental 


principle which pervades all the rules dealt with in these 


Go 
c C 


2) 


34. Vested inheritance.—A “ vested inheritance” 
is the share which vests in an heir at the moment of 
the ancestor’s death. Ifthe heir dies before distribu- 


notes (0). 


ee 


_@) See Hagan Ali v. Nazo (1889) 11 All. 456, 459. 
C 
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IMPEDIMENTS TO SUCCESSION? Al 


tion, the share of the oe which has vested, in 
him¢will - pass fo his heirs at the time of his death. 


’ Lilustration. 

A dies leaving a son 3, and a daughter, C. B dies before the estate of A 
is distributed, leaving a son D, In this gase on the death of A, two-thirds. 
of the inheritance vesv in B, and one-third vests in C. If the estate of A is 
distributed after B’s death, the two- thirds which vested in B will be allot- 
ted to his son D. 


This follows from the rule enunciated in s. 23> above. See 


peeeesticn, ch. I, 96 ; Rumsey’s Moohummudan Law of Inheri- 
tance, ch, I2.; Figiion’s Al Sirajiyyah, 48-44. " 


» 


35. Joint Family—When the members of a 
Mabomedan family live in commengality, they do not 


form a “joint family” in the sense in which tht 


expression is used with, regard to Hindus: and in 
Mahomedan law there is not, as there is in-Hindu 
law, any presumption that the acquisitions of the 
several members are made for the benefit of the 
family jointly (p). 


36. Homicide as a bar to succession.—(1) Under 
the Sunni law, a person who has caused the deatl? of 
another, whether intentionally or by mistake, 
negligence, or,accident, is debarred from succeeding 
to the estate of that other, (2) But homicide under 
the Shiah law, is not a bar to succession unless the 
death was caused intentionelly. 


Rumsey’s Al Strajtyyah, 14. 


2 
Impedimenis to inheritayce.—The Sirajiyyah sets out four 
grounds of exclusion from inheritance, namely, (1) homicide, (2) 
slavery, (3) difference of religion, rnd) (4) difference of ageien 
Homicide, as an impediment to sucvession, is dealt witlpin the 
present ‘ection. The second impediment was removed by the 


> 


(p) Iakim Khan v. Gool Khan (1882) 8 Cal. 826; Suddurtonnessa 
v. Majada Khatoon (1878) 3 Cal. 694; Abdoof Adood v, Mahomed 
Makmil (1884) 10 Cal. 562. See also Abdool Aadar v. —Bapubhai (1898) 


23 Bom, 188. 5 
oY) 
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Cc C 
enectment of Act V of 1848 abolishing slavery, and thé third by 
the provisions of Act X XI of 1850 (q). The ‘bar of differefice of 
allegiance, as contemplated by the Mahomedan system of 
jurisprudence (7), has no place in -Mahomedan law as administered 
in British India. - 


€ 


Cc € 

Of all the disqualifications above enumerated, the effect upon 
the person subject to them is absolute exclusion from the ‘Tight of 
inheritance, and upon all others the same, as if the disqualified 
person were actually dead (s). But the person incapable of 
isheriting by reason of the above‘ disqualificatigns does not 
exclude others from inheritance (¢). Thus if A dies leaving 
son B, a grandson C by 3B, and a brother D, and if B has caused 
the death of A, B is fotally excluded from inheritance, but he. does 
age exclude bis son C. The inheritange will devolve as if B 
were dead, so that C as grandson will succeed to the whole estate, 


D being a more remote heir. : 


B.—HanarFi Law or INHERITANCE. 


[The principal works of authority on the Hanafi Law of Inheri- 
tance are the Sirajiyyah, composed by Shaikh Sirajuddin, and 
the Sharifiyyah, which is a commentary on the Sirajiyyah written 
by Sayyad Sharif. The Sirajiyyal is ‘referred to in this amd 
subsequent chapters by the abbreviation Sz7., and the references 
are to the pages of Mr. Rumsey’s edition of the Translation of 
that work by Sir William Jones, as that edition is easily 


G 


procurable. | 
= € 


(q) Section 1 of the Act runs as follows: “So much of any iaw or usage 
now in force. . . as inflicts on any pele forfeiture of rights or property, 
or may be held in any way to impair or Sect any right of inheritance, by 
reasom, of his or her renouncing, or a a been excluded from the 
communion of any religion . . . shall cgase to be erfforced as law in the 
Courts of the Hast India Company. and im the C8urts established by Royal 
Charter within the said territories.” r 


(*) Difference of allegiance referred to here is “ difference of country, 
either actual, as between an alien enemy and an alien tributary, er 
qualified, as between a fugitive and a tributary, or between two fugitive 
enemies: from two different states: Rumsey’s Al Sinaia 14. 


(s) Baillie’s Moohummudan Law of Inherigance, p. 31. 


(¢) iomcy & Al Sirajiyyah, 27-28, 
. € 
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6 ry ° 
3%. ‘Classes, of heirs.— There are three classes of 
heirs, nanvely, (1) Sharers, (2) Residuaries, and (3) 
Distant Kindred. ; 
9 » 


(1) ** Sharers”’ are those’ who are entitled to a 
prescribed share of the inheritance } 


(2) ‘ Residuaries” are those who take no pre- 
scribed share, but succeed to the ‘residue ” after the 
claims of the sharers are satisfied ; 


% 
(3) “ Distant Kindred” are all those relations by’ 
blood who are neither Sharers nor Residwaries (w). 


“> Sia 12-13. The first step in the distribution of the estate of a 
deceased Mahomedan, after payment of his funeral expenses, debt3~w* 
and legacies, is to allot their respective shares to such of the rela- 
tions as belong to the class of sharers and are entitled to a share. 
The next step is to divide the residue (if any) among such of the 
residuaries as are entitled to the residue. If there are no sharers, 
the residuaries will succeed to the whole inheritance. If there be 
neither sharers nor residuaries, the inheritance will be divided 
among such of the distant kindred as are entitled to succeed thereto. 
The distant kindred are not entitled’to succeed so long as there is 
any heir belonging to the class of sharers or residuaries, But 
there is one case in’which the distant kindred will inherit with a 
sharer, and that is where the sharer is the wife or husband of the 
deceased. Thus if a Mahomedan dies leaving a wife and distant 
kindred, the wife as gharer will take’ her share which is 1/4, and the 
remaining three-fourths will go to the distant: kindred. Andif a, 
Mahomedan female dies leaving a husband and distant kindred, 
the husband as sharer will «ake his share 1/2, and the other half 
will go to the distant kjndred.» To take a simple case: A ‘dies 
leaving a mesher, a son, and a daughter’s son, The mother as | 
sharer will take her share 1/6, and the son as residuary will°take 
the residue 5/6. The daughter’s son, being one’of the class of 
distant kindred, is not entitled to’any share of the inheritance. 

(w) Abdul Serang v. Putee Bibi (1902) 29 Cal. 738. r 
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¢The question as to which of the relations belonging to the 
class of sharers, or residuaries, or distant ‘kindred, afe entitled to 
succeed to the inheritance depends on the circumstances of each 
case. Thus if the survivingvelations be & father anda father’s father, 

the father alone will gucceed to the whole inheritance to the entire 
exclusion of the grandfather, though both of them belong to the 
class of sharers, And if the surviving relations be a son and a son’s 

» son, the son alone will inherit the estate, and the son’s son will 
not be entitled t¢6 any share of the inheritance, though both belong 

So the class of residuaries. Similarfy, if the suryiving relations. 
belongs tg the class of distant kindred, e¢9., a daughter’s 
son, and a daughter’ s son’s son, the former will succeed to the whole 
inheritance, it being-one of the Palen of succession that the neare~ 

“=7Felation excludes the more remote. . 


38. Definitions.—In this part 


9) 


c 


(a) “True grandfather’? means a male ancestor 
between whom and the deceased no female 
intervenes. 


Thus the father’s father$ father’s father’s father and his father 
hor high soever are all true grandfathers. 


(b) ‘* False grandfather ” means a male ancestor 
between whom and the deceased a ferhale intervenes. 


Thus the mother’ 8 fatWer, mother’s oven father, mother’s. 
father’s father, father’s mother’s father, areeall false grandlathers, 


4 3 
(c) “ ire grandmother ” means a female 
ancestor between whom amy the deceased no false 
grandfather intervenes, © 


= Cc 
4 Thus the father’s mother, mother’s mother, fatker’s mother’s 
o € 
mother, father’s father’s mother, mother’s mother’s mother, are 
all true grandmothers. § 


(7) “False grandmother” means. a _ female 
ancestor between whom and «the deceased a false 
. grandfather intervenes. 


€ € 


» 
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t ® 
Thusgthe mother’s father’s mother is a false grandmother. 


False grandfathers and false grandmothers belong to the class of 
distant kindred. > 


i) 
° inl : j ‘ 
(ee Son’s son how low soever”’ includes son’s 
son, son’s’son’s s0n, and the son of a son how low 
soever, ° , 


a ; . 
(f) “Son’s daughter how low soever’”’*includes 


son’s daughter, son’s son,’s daughter, and the daughter , 


of a son how low soever. 


>) 
A) >) 


39. Sharers.— After payment of funeral expenses, 
tiebta, and legacies, the first step in she distribution_ 
of the estate of a deceased Mahomedan is to ascertain™ 
which of the surviving relations belong to the class of 
Sharers, and which again of these are entitled to a 
share of the inheritance, and, after this is done, to 
proceed to assign their respective shares to such of 
the Sharers as are, under the circumstances of the 
case, entitled to succeed toa shave. The first column 
itt the accompanying ‘Table contains a list of Sharers; 
the second column specifies the circumstances which 
determine the right, of Sharers to inherit as such, and 
the third columiy sets out the shares which the law 
has allotted: tosthe several Sharers. 


>) 
9 Illustrations. 
Note—The italics in the following and other illustrations in this Chapter 


indicate the surviving relations. It willbe observed that the sum total of 
the shares in all the following illu fa ations equals unity. 


Father, Husvand, and Wife. 


(@) Father 3.. or ws D6 (Gs sharer because there are daughters) 
Father's Father sie (excluded by father) 
Motaer ... Ae ... 1/6 (because there are daughters) 
> Mother's mother a (excluded by mother) 
Two daughters . aa 
Son's dauahter.e he (excluded by daughters) _ 


(b) Husband mee = it 
Father ... ww wv. 1/2 (as residuary) 


») 


° 


ce 


Ghz 
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o G ¢ 
(c) Four widows a. we 1/4 (each taking 1/26) 4 
Hather ... is .. 3/+ (as residuary) . r 
Cc C 
© Mother, 
¢ 
(a) Mother. | .. @W. 4B : : 


Father ws. vse eae «8/3 (as residuary)} 


Cc 
(e) Mother ... oe ... 1/6 (because thefe are two sisters) 
Two sisters sare ess (txcluded by father) 
EGGNEY os fe .. 5/6 (as residuary) 


c 


Note that though the sisters do not inherit at all, they affect the share 
of the mother, and prevent her from takixg 1/3. This proceeds upon the 
principle that a person, though excluded from inheritan€e, may exelude 
others “vhqlly qr partially (Sir. 28). In the present case the exclusion is 
partia], the mother taking 1/6 instead of 1/3, which latter share she would 
have taken if the deceased had not left sisters. 

6 


ea iG) Woe “a es —_ | 
ta Sister... ae ei (exclude by father) 
EGRET vas =e .. 2/3 (as residuary) 
(g) Mother wu. see «. 1/6 (because there is a brother and also a 
sister 
BYOCWH (basC., OF UW.) ws (excluded by father) 
USLer eax, OF Utes (excluded by father) 
Father ... wa . 5/6 (as residuary) 


Note—The mother takes 1/6, and not 1/3, whether there are two or more 
brothers, or two or more sfsters, or one brother and one sister, or two or 
more brothers and sisters. The brother and the sister, though they are 
excluded from inheritance by tlie father, Prevent the mother from taking 


the larger sbare 1/3. See note to ill. (e). 2 
(h) Husband oes ses ye Case 
Mother w. nce [fe Gelfs'of 1/2) 
LGU? 4. - | ey ¢, (as residuary) ¢ 5 


C 


c 

Vote—But for the hushand ands father, the mother in this case would 
have taken 1/3, as there are neither children nor brothers nor sisters. As 
the deceased has left a husband and father, the mother is entitled only to 
one-third of what remains after the husbaud’s share is allotted to him. 
The husband’s share is 1/2, and what ré«saius is 1/2, and 1/3 of 1/2 is 1/6. 
The,reason of the rule is clear, for if the\nother took 1/3, the residue for 
the father would only be 1—(1/2 + 1/3) = 1/6, tha¥is, half the share of the 
mother, while, as a general rule, the share oi a male is t'vice as much as 
that of a female of parallel grade (Sir. 22). For the ease where the 


decedsed leaves a widow and father, see ill. (j), below. c 
q 
(i) Husband st oo 1/2 c 
Mother eee rryy eee 1/3. ‘ 
« Father's father -. 1/6 (as residuary) 


Di 
Note—The xiother takes 1/3, for the father’s father does not reduce her 
share fromene-third of the, whole to one-third of the remainder after 


deducting the husband’s share. ¢ 
C C 


€ ; - 


a ee — 
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Cc 
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C : F TABLE OF Ss! 
e@ 
e € 
q € 
sh c Circumstances under which heirs menti 
arers. 5 : . 
© inherit as sharers. 
+ 


SS eee EEE 


\l. FATHER “,,. 


C 


S Cc 
if tnere is a child or child of a son h.1.s. 


€ 
e is a 


4.2. TRUE-- Geof adra HEM) in default of father and nearer true grandfath 
bal h. his, . «| Circumstances as the father es 


€ 
€ 
a aX a c 
3. HUSBAND .. ¢ . -- | Pf there is a child or child of a son h. 1.s. 
_— G € = 
4, WIFE (whether one or ‘ 
more not exceeding four)... ¥ z 
QQ (e € 3 39 c Ly 
‘oe Ad 
5. MOTHER . -. _ ..|if there isa child or child of a son h. 1. s.,07, it 


sisters more than one in number, whether full, co 


\ 


« \ 
6. TRUE GRANDMOTHER... | (2) Maternal—in default of mother and near 
h.h.s. (whether one or ¢ tr.g1 mndmother whether pa*. or ma 
more. ) (6) Paternal— \ 2 s . 


ail 
7. DAUGHTER... ©  .../im defeultot/sen  .. jes 


e 


on H 
8. SON'S DAUGHTER ..| in default of (1) son, (2) daughters, (3) J 
ies. ; higher son’s datiyhte:s, and (5) equal son’s son 


- 
Wlesre there is jonly one daughter, or, in her abs: 
<on’s daughter, the son’s daughter h. 1. s., t: 


‘ (1) son, (2) higher son’s son, or (3) equal so 

@ son’s daughters under similar circumstance: 

€ sixth equally between them, whether they 

« same or difrerent fathers. = 


Cs Fs, 
¢ a < : 
(a SON'S DAUGHTER . ...| in default of (1) son, (2) daughters, and (3) son's s 
Where there is on‘Jy one daughter, the son’s daughter wil t 
[t 


: and (2) son’s son, 


()) SON'S SON’S DAUGHTER| in default (of (1) son, (2) daughters, (3) son’s sor 
x re ’ (c 

(5) son’s son’s son. a wae Boe ct — 

Where there is onyy one daughter, cr, 61 her absence, on 


e gon’s sou'’s daughter will take 4 in default ef (1) son, (2)s 
(e a 
e 
tc - ‘ . . y . ed » 
. t c 


7 9-10.. mr i 2ROT ir default of (1) child or son’s child bh. 1. sx 
i aie ad, father, and “ 


UTERINE SISTER (3) true grafidfather h. h. s. 


, 
e 
e e 
e 
. : : 
. 
LARERS ° . e e > 
” ee 
. . ; 
-in Ist column - * Shares. 
e £ ° a 
: : : — iil —————— oe 


— 


1 |} @If there be nong of these relatious, the father 


( 7 ‘ 
e | eWill succee i asa residuary €Tab, of Res., No.3) 
@ 
mid under similar , If tlvere be no child or child of a son h. 1.8, th 
- | true grandfather will succeed as a residuary 
default of father or nearer true grandfat 
° - (Tab. of Res., No. 4) 
q ? 
e ifthere, , 
= cn } be 
" = & noneo = 
these 
I 
o o@ 
’ w Y + a + 
— 7) 
e " ; : 
r® ave Oe Or in 4: but when the mother is entitled 
guine, or uterine... 4 other to the larger share 4, and the deceas- 
| cases | ed has also left ay father, and (2) 
wife or husband, the mother takes 4 
| not of the whole, but of the remain- 
der after deducting the wife’s or 
husband’s share, 
. i J | 
in default of 7 ° 
er and intermedi { 
‘ grandfather | watts 
; ‘tw 2. With the a 
. . _. one tae oor 3. With the son she becomes a resi« 
s e : - more duary (Tab, of Res., No. 1) 
3 e 
r son’s son, (#) | . e 
jee and ..one tak 4 ” | 3 equally among them whcther they 
> are daughters by the same or different 
only one higher sons. With an equal son’s son she 
4, if there be no becomes a residuary (Tab. of Res. 
on; two or more Nve2 : 
| divide the one= . 5 
jign through the q e 
7 @ 
. td 
re ay 3 w. on takes ! . 
in default of (1) son, * 4) A &. With the son’; son she becomes a resid- 
| : uary (Tab. of Res., No. 2) 
: e 
‘on’s daughters, and : 
| ’? : — dor | Ec Cne takes 1 | & ‘ 
» son’g daughter, th 2 ? _ + With the son’s son’s soa, she becomes 
Sond (3) son's son's sent residuary ( Tolf. of Res., No. 2) 
| = ° i ee : 
e : : e 
‘ ‘ ) > 


) ! d & 
one takes A : 3 gqually among them. 


| ) 
-_ 


gee 


we 
yeti ee 


My aee 


Ts 


] 
2 
¥ 


4. WIFE (Cwhethner one or J 
_ more not exceeding four aa ‘ ’ . . 
P ass €e ? c 2 
5. MOTHER . - « .. |G# there is a child or child of a son bh. 1. s.,07, if t) 


sisters more than’ one in number, whether full, con — 


4 ‘ 
6. TRUE GRANDMOTHER.. | («) Maternal—in default of mother and nearei 
h. h.s. (whether one or -  tr.giandmother whether pa} or mat.. 


: 
more. ) (d) Paternal— a ie s Ss. 
€ 


7. DAUGBTER... Jin defeultofsen  .. wn pee 


C 


; I ~ 5 
8. SON’S DAUGHTER |.,| in default of (1) son, (2) daughters, (3) hi 
h Ls. - higher son’s daighte:s, and (5) equal son’s son 


Whare there is only one daughter, or, in her absel | 

éon’s daughter, the son's daughter h. 1. s., ta. 

oe (1) son, (2) higher son’s son, or (3) equal son 
son’s ee under similar circumstances 
sixth equailly between them, whether they 

same or dificrent fathers. ‘ 


~ 


iq 
r Cf, 
(a SON'S DAUGHTER , ...| In default of (1) son, (2) danghters, and (3) son's son. 
Where there is only one daughter, the son’s daughter will ta 
' and (2) son’s son. a 
(0) SON’S SON’S DAUGHTER in default of (1) son, (2) daughters, (3) son’s son, 
(5) son’s son's son. ee ec tee eee eon 
Where there is ongy one daughter, cr, (2 her absence, only 
son's sou's daughter will take % in defauit of (1) son, (QZ)sn- 
C ¢ 


t ( 

9-10... UT ~ BROTHER| '% default of ® perio t., child bh. 1, s. 

™ UTERINE SISTER ‘ (3) true grafidfather hy eee 
‘ € 
ll, FULL SISTER... °... " . & 
e , ( 
e 4 - 

12. CONSANGUINECSISTER... | : ” " 4 
c ‘ ( 
But if there is only one full sistzy, the con : 


one or more) takes }, if there be mone 


ra exclude her from taking as sharer. 
wa 


9 
- ’ 
a) 
P SHARKRS 47 
>) ) . 
GQ) nV idgw me ws ls. 1/4 
» Wother... ee oe V/4 (==1/8 of 3/4) 


Father ... ne ws. 1/2 (as rosiduary) 


of) 


Note —Ta this case, the’mother would have taken 1/3 but for the widow 
and father, for there are neither childrenthor brothers nor sisters. As the 
widew and,father are among the surviving heirs, the mother is entitled to 
one-third of the remaincer after deducting the widow’s share. The widow's 
share is 1/1, the remainder is 3/4, and the mother’s share is 1/3 of 3/4, that 
is, 1/4. See ill. (h) above, and the note thereto. 


Ck) Widow ... Ba ~ If4 : : 
Mother , 


Father’ s father 


oo. 2/3 
. 5/12 (as residuary) a? 
>) 


7 ° eS ? 
Note—The mother takes 1/3, for the father’s father does not reduce her 


share from one-third of the whole to one-thirds of the remainder after 


: deducting the widow’s share. 9 


® True grandfuther and true grandmother. = 


Q) Father's mother (being a true pat. grandmother, is 


) excluded by father) 
Mother's mother 01/6 (being a true mat. grandmother, is 
not excluded by father) 


Pathe’ ... .. 0/6 (as residuary) 


(m) Father's mother oot . 
Mother's mother a: (ie (each taking 1/12) 


Father's father .. 5/6 (as resjduary) 


Note—The father’s mother~is not exc.uded by the father’s father, fot the 
latter is not an intermediate, but an equal, true grandfather. 


(n) Father's father?s>other (excluded by father’s father) 
Father's fathér Me takes the whole as residuary 


Nvte—The father’s father’s mother is exéluded by the father's father 
for he is an intermediate true grandfather, the father’s father’s mother 
being related to the deveased through han. 


(0) Father's mother’s 
mother iD «= GO 


Father's father .. 96 (as residuary) 
o ° 
.Vote—The father’s mother's 'mother (who is a true pat. grandmother) 
is not excluded by the father's father (who is a true grandfather), for 
Shough he is nearer in degree, he is not, in relation to her, an intermediate 


true grandfather, as the father’s mother’s mother is not related to the 
deceased through him, but through the father. 


(p) Father’ mother zs se 8 ) 
Mother's mother’s mother... (excluded by father’s mother 
. > who is @ nearer true grand- 
mother.) 2 
Father's futher sae «. 5/6 {as residuary) y 3 
a ‘ ) 


€ € 
ce a 
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e c € 
(q) Father’s mother... oe (excluded by father) 
Mother's mother’s mother... cexcluded by father’s mother 
€ whéis a nearer true grand- 
e mother.) 
Father Bec w ©... ° takes the whole as resiguary. = 


Nvute.—The father’s mether, though she is exeluded by the father, cx- 
cludes the mother’s mother's mothef. This proceeds upon the rule *that 
one who is excluded may himself exclude others wholly or partiglly. See 
note to ill. (e): in that casetthe exclusion of the mother by the sisters 
was partial, for she did take a share, namely, 1/16, In the present case, 


however, the Exclusion of the mother’s mother’s mother is entire. It need 
hardly be stated that if the deceased had not left the father’s mother, 
ethe mother’s mother’s mother would have ¢aken 1/6, for, being a true mat. 

grandmother, she is not exeluded by the father. © 

© Daughters and Sons’ daughters h. 1. s. 

rt) - Father ... seoC tees ees 6 (as Sharer) 
Mother eons 1/6 — 
tae 3 sons’ daughters of whom 
” one is by one son and the € 


other two by another son... 2/8 (each taking 2/9) 


Note.—The sons’ daughters take per capita, and not per stirpgs. The 
two-thirds is not therefore divided into twaparts, one for the son’s daughter 
by one son, and the other for the other two by another gon, but it is divided 
into as many parts as there are sons’ daughters irrespective of the number 
of sons through whom they are related to the deceased. The reason is 
that the Mahomedan law does not recognize any right of representation 
(see p. 36 ante), and the son’s daughters do not inherit as representing their 
respective fathers, but in theireown right as grand-daughters of the deceas- 
ed. The same principle applies to the case of sons’ sons, brothers sons, 
uneRs’ sons, etc. see Table of Resi¢uaries. ¢ 


(s) Father ere as «. 1/6 (as sharer) é 
Mother a oh one LG as 
Daughter ... Bin - of2 ae 
4 sons’ daughters ... .. 1/6 (each taking 1/24) 


e E 
Note.«-There being only one datghter, the sons’ daughters ate not 
entirely exeluded fr§m inheritance but they take 1/6 which, together with 
the daughter’s 1/2, makes up 2/3, fhe full portion of daughters, 


(t) Father ae “80 -. 1/6 (as sharer) 
Mother soe eee eee € 1/6 
2 sons’ daughters .., os (2/0 Se 
e Sun’s son's daughter as (excluded by sons’ daughters) 


(u) Father oe tee eee 
Mother se eae ee 
«Son's daughter... eee 1/2 
Sons son’s daughter « 1G y 


€ 


Cc 


1/6 (as shzrer) 
1/6 


c 


Note.—The rule of succession as between d&uchters and sons’ d 
applies, in the absence of daughters, as between eee sons’ ee 
and lotver sons’ daughters (Sir. 18). There being only one sons’ daughter 
in the present illustration, the sons’ sons’ daughter is not entirely excluded 
from inheritance, but she inherits 1/6 which, together with the son's 


. See i e. makes up 2/3, the full share of sons’ daughters in the absence 


c € 


el tet 
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8 a 


(v) Mother eos oa oe 1/6 ‘ 
2 full sisters.. 0 ww. 2/3 (cach taking 1/3) 
° OC. Sager | aa vee (excluded by full sisters) 


U. Sister (or u. brother) oe §=1'6 


@v) 2 fell sisters Cor , sisters). 2/3 each taking 1/3) 
2 u. sisters (or u. . brothers). 1/3 «(each taking 1/6) 


(x) Fullsister 1.0, ose 1/2 
2 Ge SiStETS ae tas coup BO ee taking 1/12) 
U, Brother .. ‘ae oe «1/6 
U, Sister a eis ws 1/6 
@ 


Note.—There being only one full sister, the consanguince sisters are not 
excluded from inheritance, but taey inherit 1/6, which together with the. 
sister’s 1/2 makts up 2/3, the collective share of full sisters in the inheri- 


tance (Sir, 21). , «= * 


Sir. 14-23. The principal points involvad in the Table of 
S.tar@rs are explained in their proper place in*the notes appended 
to the illustrations. The‘illastrations must be carefully studied a8 
it is very difficult to understand the rules of succession without 
them, ‘The principles underlying the rules of succession are set 
out in the notes on s. 41, below. It will be observed that the 
illustrations are so framed that the sum total of the shares does 
not exceed unity. For cases in which the total of the shares 
exceeds unity, see the next section. ; 


The sharers are twelve inenumber.e Of these there are six that 
inherit under certain circumstances as residuaries, namely, the 
father, the true granutather, the daughter, the son’s daughter, the 
full sister, and the consanguine sister. See the list of Residuaries 
given in 3, 41, below, and the notes on that section. ° 


40. .Doctrine of “Increase”—If it be found on 
assigning their respective shares to the Sharers, that 
the total of the shares exceeds unity, the share of 
each Sharer is proportionately diminished by reduc- 
ing the fractional shares to a common denominator, 
and increasing the denominatér so as to make it 
equal to the sum of the numerators. 


Illustrations. 
(a) Husband * 4. 0 ~~ ve Snes A/D B/E reduced to 3/7 
2 full sisters a ee woe 2/8r=4/6 2? 4/7 
® 7/6 . 1 
4 ry 9 
® e 


€ 
c 
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€ € 

Dote.—The sum total of 1/2 and 2/3 excecds unity. The fractions¢ are 
therefore reduced to a common denominator, which, in this case, is 6, The 
sum of the numerators is 7, and the process consists in substityting 7 for 6 
as the denominator of the fractiors 3/6 and 4/6. By so doing the total of 
the shares equals unity. The doctrine of “increase” is so-called because 
it is by increasing the denominatg from 6 to ¥ thgt the sum total of the 


shares is made to equal unity. c 
€ 


e 
(b) Husband | a ove »» 1/2=53/6 reduced to 3/7* 
Full sister eee vee oo @ oc 1/2==3/6 oe Oe 
C. sister awe oe oe eee 1/6==1/6 99 1/7 
- P 7/6 1 
“= (c) 2 full sisters .. ese oe of = 2/3=4/6 redyged to 4/7 
2 u. brothers (or u. sisters) os. oe 1/328 °, 2/7 
Mother core eee eee eoe ose 1/6 =1/6 Ty fi 
7 € 7/6 1 
é 
(4d) Husband eee ese as oes ep reduced to 3° S 
2 full sisters. v0. ose uae ooo «= 2S 4/6 4 4/8 
Mother ‘ee eee ee eee eee 1/6=1,6 9 1/8 
8/6 ae 
(e) Jlusband oes ove eee oo. 1/2=3/6 reduced to 3/8 
Full sister .. = das ... [/2=3/6 4 3/8 
2 U. SIStETS — ane ee és 1/3=2/6 a 2/8 
; 3 8/6 ] 
(f)}; Husband ose aes ees ioe reduced to 3/9 
2 Full sisters ... af nd .. 2/38=4/6 % 4/9 
2 U. Sisters sa. ve 1,;38=2/6 a © 2/9 
‘976 % ” 1 
(g) Husband ||. 1/2=3/6 Ffeduced to 359 
Full sister cor uae ... D/R==3/6 " 3/9 
2 u. sisters ane eee Gee eee 1/3=2:6 rr) 2/9 
c Mother eee eee 7 ee eee 1/6=1/6 3 3 1/9 
é 9/6 1 
c e 
(h)« Husband one ae es «. 1/2=3/6 rdeuced to 3/10 
2 Full sisters ors one ~ .. 2/8==4/6 55 
Quechee nn ke ete DBESEIB wt 2/10 
-iother ace vor eee e 1/6==1/6 9¢ 1/10 
ae ——— —— Cc 
10/6 e 1 
€ 
2c. sisters .... see eo. §=62/3= 8/12 ss 8/13 
Mother eae tee Ris 1/62/12 5s 2/13 
a. = = 
p C : ‘ 13/12 i 
cS 5 ; 
é 


c 


DOCTRINE OF INCREASE. 


s 
G) Husband “ 
Mother 3. 
- 2 dailyhters 
(k) Husband hy 
e Mother we 
Daughter ...° 
Son's daughter. 
(1) Widow 24 
Mothé a 
Full sister sa 
=> (A) Widow a, 
2 full sisters... 
2 wu, sisters 
(n) Widow e 
2 full sisters 
U,. sister 
Mother 
(0) Husband. 
Father 0a 
Mother Rx: 
3 daughters ss. 
‘ + 
(p) Widow v8 
2 full sisters 
Ew. sisters’ ... 
Mother ae 
® 
Gh (Wie = 
m 2 daughters ... 
Father — 
e Mother ae 
Sir, 29-30. 


than unity, see s, 42 below, 


1/4=3/12 
1/6=2)12 
2/38/12 


13/12 


*.. 14=e3/12 
. 16=2/12 
ve LPG 
eo» U6 2/12 


13/lz 


@oe 1/4==3/12 
134/12 
wa. 1/26/12 


1p/12 


1/43/12 
ww. 2/38/12 
1/34/12 


15/12 


w.  1/45=3/12 
2/38/12 
1/6=2/12 

de WoO? 


° 15/12 


ait 1/4==3/12 
w. 1/62/12 
vee 1/6 -=2)12 
2/38/12 
° 15/12 

e 
*.. 1/4=43/12 
2e=6112 
1/34/12 
® see 1/ ==2/12 


17/12 


eee 1/8==3/24 
ve 2/3=16)/24 
1/6—=4)24 


27/24 


9% 


reduced to 3/13° 


si 2/13 

a. 8/13 

1 aN 

reduced to 3/13 
y gfl3 

»  _Of6 

» (R18 

oe 1 
reduced to 3/13 
‘ 4/13 
», © 6/13 

il 


reduced to 3/15 
8/15 


”? 


? 4/15 
1 

reduced to 3/15 
me imsito 
” 2/15 

a 2/15 

] 

e 
reduced to 3/15 
a“ 2/15 
re 2/15 
F 8/15 

” e 1 


reduced to 3/17 


, » a7 
, 47 
« 2/17 


rd 
I 


reduced to 3/27 


» «14/27 

>» «Af27 

» «4/27 
*1 


® 


aw 


For.cases in which the total of the shares is less 


* 


nn 
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41. Residuaries.—If there are no Sharers, ar if 
there are Sharers, but there is a nesidue feft after 
satisfying their claims, the whole inheritance or the 
residue, as the case nfay ‘be, wil? devolve‘ upon 


Residuaries in the: order set forth tn the annexed 
Table. 


e i¢ 
e 


Lllustrations. 
Note.—The residue that remains after satisfying the sharers’ 
etims is indicated in the following illustrations thus ¢ _) 


e 
w 


* No. 1. Sons and daughters. 


(a) Son eee ese ®@ eee ene 2/3 f s as 
° Daughter e¢e e eee eco 1/3 oS residuaries. e @ 
“Wote.—The daughter cannot inherit as a share® when there is a son, But 
if the heirs be a daughter and a son’s son, the daughter as a shaver will 
take 1/2, and the son’s son as a residuary will take the residue 1/2. 


(b) 2 sons ess ... 4/7 ( as residuaries, cach son taking 2/7) 
3 daughters .. 3/7 Cas residuaries, cach daughter taking 1/7) 
(c) Widow ... “an 7 a (as sharer ) 
Un. | aes ag 2/3 of (7 ) eet : 
Daughter ... ‘18 of. 7/8) = 7p | 6 eeaicey 


Note.—The residue after payment of the widow's share is 7/8. 


(a) Husband im .. WE (as shdrer) 
Mother ... rk .. I/6 (as sharer) ° 
Son ... 2/3 of (7/12) =7/18 ! =. ’ 
Daughter 1/3 of (7/12) =7/36 i ceaidug ee) 


Note—The residue in the above cage is 1—(1/4 of 1/)=7/12. If¢shere 
were twotsons aud three daughters, each son would have taken 2/7 of ¢/12= 
1/6, and each daughter 1/7,of 7/12==1/12. 


€ 


No. 2. Sons’ sons h. 1. s. and sons’ daughters h. 1. gs. 


Son's son tee ses i. 223 : 
(e) Shits Igghter ne! 18 | (as residuaries) 


Note.—The son's daughter h. 1. s. cannot inherit as‘a sharer, but she can 
inherit as a residuary only, when there is an eqifal son’s son h.1l.s. Thus 
the son’s daughter cannot succeed except as a residuary, wren there is a 
son’s soa. Similarly the son's son’s daughter cannot inherit except as 
residuary when there is a son’s son’s son. 


(f{) 2 daughters +. 


e 
q 


eee, 2/3 (as sharers) 


Son's son “as i * 1/3 (as residuary) 
Son's SON'S SOR fe sk (excluded by soh’s son) 
Son’s son's daughter ae (excluded both by daughters 
= and son’s son. Sce Tab, of 
° € ‘ « Sh,, No. 8). 
« c : 
« C 


ae TABLE OF 
ARRANGED IN OF 


I— Descendants : 


f 1. SON. / 
; : _ Daughter takes as a residuary with son, the sor 
c g. SON'S SON h. ]. g.—the nearer in degree excluding t 
Son’s Daughter h. I. s. takesasa residuary \ 
she takes as a residuary with him provided she « 
the share of each son's‘daughter h. 1. s. 
— Note—When the son’s daughter h.1.s. becomes a 
in degree with the /ower son’s son, she shares «¢ 
- ° 
I1.—Ascendants : - 
3 FATHER. . 
Cc : 
4. TRUE GRANDFATHER h. h. s.—the nearer in di 


If{1.— Descendants of Father : 


5. 


4 


10. 


FULL BROTHER. 
Full Sister takes as 4 residuary with full brot 


FULL SISTER — In default of full brother and the ot] 
(1) a daughter or daughters, or (2) a son’s da: 
daughter or daughters bl s.* 


CONSANGUINE BROTHER + 
Consanguine Sister takes asa residuary 4 


CONSANGUINE SISTER—In default of cons. bro’ 
if any, if there be (1) a daughter or daughte 
daughter and a son's daughter or Jaughters h. 


‘FULL BROTHER'S SiN h. 1. s.—the nearer in de 


CONSANGUINE BROTHER'S SON h. 1. s.—the 


1V.— Descendants of true Grandfather h. h. s. 


« 11. 

7 1S 

- 13 
14. 


FULL PATERNAL UNCLE. 
CONSANGUINE PATERNAL UNCLF. 
FULL PATERNAL UNCLE’ SON h. 1. s.—the 


‘CONSANGUINE PATERNAL UNCLE'S SON ] 


MALE DESCENDANTS OF MORE REMOTE 


~ uneles and their sons. 


~~ 
re 


* Sharifiyya. ©. 


RESIDUARIES -.,* 
‘R OF SUCCESSION. ' 


»ng a double portion. , ° 


sore remote. ss 


sequal son’s son. If there be no equal son’s son, but there is a lower son’s son, 
| Not inherit as a sharer. n either case, each son’s son h.1.s,. takes double 


2 
% 


” 
\uary Pith a /ower son’s son, and there are son% daughters h.15. equal 


Nly with them as if they were all of the same grade : see ill. (m.) 


yj 


] 
} excluding the more remote. 


ithe brother taking a double portion. 


*siduaries abovenamed, the full sister takes the residue, if any, if there be 
eer or daughters h. |. s., or even if there be (3) one daughter and a son’s 


& $ 5 


»consanguine brother, the brother taking a double portion. 


: 
and the other residuaries abovenamed, the cons. sister takes the residue, 
> (2)a son’s daughter or daughters) h, 1. 8.,,0r even if ther@ be (3) one, 


s 


e) P 


vexcluding the more remote. Di z ’ 


>, ‘ 
‘er in degree excludinz the more remote. 
>) 


ow 


5] J 
= 


rer in degree excluding the more remote. ° 


§.—the nearer in degree excluding the more remote, 


JE GRANDFATHERS—in like order and manner as the *deceasad’s 
wv 


» 
<<<. 5 wo °°”. 
f Sir. pp. 24-25. g > 
? 
“ p) 


HA Se 


’ 
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3 5) 


G2). 2 daughterss i, ia + 23 (as sharers) 
Son's son « 2/3 of (1,3)==2/9 ' ; 
Son’s daughter... 1/3 of (1/3)=179 | as residuaries, 


(h) Daughter 1 ow. 12 (as sharer) 
Son's son 2/3 of (1/2) =4/3 
Son's daughter 1/3 of (1/2)=1) jas Saeed 

. @ e 

Nete—There being only one daughter, the son’s caughter would have 

taken 16 as sharer (sce Tab. of Sh., No. §),*if the deceased had not left a 

son’s son. But as the son’s son is one of the heirs, the son’s daughter can 


only inherit as a residuary with the son’s son. . 
(i) Sun's daughter... “— «. 1/2 (as sharer) « 
Son's ron's son a ». 1/2 (as residuary) 


r ° 4 
Note—In this cag the son's daughter is not precluded “rom? inheriting as 
a shaver, for thereis none of those relations that precludes her from suececd- 
ing as a sharer (see Tab. of Sh., No. 8, 2nd colufhn). And it will be.seen 
sw@eferring to the Table of Residuaries that the only ease in which the son’s 
daughter inherits as a regiduary with the son’s son’s son (who is a lower 
‘aoe ay is where she is precluded from sueceeding as a sharer (see ill. (k) 
w. 


Gi) * Daughter vee ses aa ... 1/2 (as sharer) 
Son’s daughter ies «» 1/6 (assharer,. See Tab. of 
Ae Sh., No. 8). 
on’s Son's = 
ae mg 28 as residuaries 


Son's sows daughter ... 1/3 of (1/3)=1/9 


Note.—There being only one daughter, the son’s daughter is entitled to 1/6 
as a sharer. Since she is not precluded from inheriting as a sharer, she does > 
not become a residuary with the son’s son’s son (who is a lower son’s son). 


(k) 2 daughters: tes oaid a “ee «.. 2/3 (as sharers) 
Sun's daughter ws. eu ... 1/3 of G/3) = 1/9 


Son’s S0V’S SON a, a ... 2/3 of (1/3) = 2/9 ag residuaries, 


Note,—There bejng two daughters, the son’s daughter cannot inherit as 
a shaver. She therefore inherits asa*residuary with the son’s son’sgon (who 
is a lower son’s son), > 


° ” - 
(1) 2 Son's daughters & ‘3 ae aa (as sharers) 
Son's son’s son ee =. 23 0 = 219 | — 
Son's son's daughter «. w, 1/3 of (1/3) = 1/9 § lab a cial 
* 
Note.—The son’s daughters in this case do not inherit as residuarjes with 
the son’s son’s son, f6r they are not precluded from inheriting as share’s. 


(m) 2 daughters iia a = SS ... 2/3 (as sharers) 
Son's son's 80n ... ae .-- Of eof (1/3) = 1/6 |) . 

Son’s daughter... sae = > as residuaries, 
. Son’s son's daughter ... ! leet CR ze 


Note.—There being two daughter's, the son’s daughter cannot inherit asa 
sharer. She therefore inherits as a residuary with the son’s son’s son (who 
is a lower son’s sop). The son’s son’s daughter is entitled to inherit as a 
residuary with the son’s son’s son who is an equal son’s eon in relation to 
her. Both these female relations inherit sherefore as residwriries with the 


son’s son’s sonseach taking 1/12. This illustration presents two peculiar 
. e.. 


’ : . 


Ce © ie 
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€ 
features. The one is that the son’s son’s daughtef, though remoter in 
degree, shares with the son’s daughter. The, other is that the sOn’s 
daughter succeeds as a residuary’with a lower son’s son. If this were not 
so, tQe son’s son’s daughter would inherit to the exclusion of the son’s 
daughter, a result directly opp&sed *to the printiple that themearest of 
blood must take first (Sir, 18-19).® - 


e Cc 
No. 8." Father. - 
(n) Father... wes @ ee =1/6®(as sharer) ; 
Son (or son's son h.l.s.) .. 5/6 (as residuary) 


Note.—Here the father inherits as a sharer. 


> (0) Mother ss wees (8 Sharer) c 
Father ea ae oe. 2/3 (as residuary) 


Note.—Here the father inherits asa residuary, as there is no child or 
child of asonh.ls. SeegTab. of Sh., No. 1. 


(p) Daughter oases wes Svs 8 SHED) SE 
e Father ... oe ... 1/6 (as sharerg+1/3 (as residuary) = 1/2 


Note.—Here the father inherits both asa sharerand residuary. He inherits 
asasharer, for there isa daughter; and he inherits the residue - 1/3 asa 
residuary, for there are neither sons nor son’stons h.l.s, The fatner may 
inherit both as asharer and residuary. He inherits simply as a sharer 
when there is a son or son’s son h.l.s, (see ill. (n) above), He inherits 
simply as a residuary when there are neither children nor children of 
sons hls, (see ill. (0) above). Heis both a shaier and residuary when 
there are only daughters or son’s daughters b.l.s., but no sons or son’s sons 
h.l.s. as in the present illustration. The same remarks apply to the true 
grandfather h.h.s, In fact, the father and the tiue grandfather are the only 
relations that may inherit in both gapacities gimultaneously. 


No. 4. True grandfather h.h.s. & 


Note.—Substitute “true grandfather” for “father” in ills, (n), (©) 
and (p). The true grandfather will succecd in the same capacity and will 
take the same share as the fagher in those illustrations. 

® 


€ 


c 
Nos. 5 and 7. Brothers and sisters. 
(q) Husband A tes ws aes aa “1/2 (as sharer) 

Mother oa zi a ani . 1,6 (as sharer) 
Brother 4 2/3 ofS) == 2/9 2 . 
Bitter a ‘ “1Bef 1B) = 1/9 } as residuaries. 

Néte.—The sister cannot inherit as a sharer whep there is a brother, but 
she takes the residue with him. € 


No. 6. Full sisters wth daughters and son’s &aughters. . 


(t) Daughter (or son's daughter h.l.s.) 1/2 (as sharer) E 
Full sister... soe ed 1/2 (as residuary No. 6.) 7 
2 Brother's son... eee ..e excluded by full sister who isa near- 
er residuary. is 


Note.—The full sister inherits in three different capacities: (1) as a sharer 
under the circuinstances set out in the Table of Sharers ; (2) as a residuary 
« with full bfother, when there€is a brother; and, failing to inherit in either 
of these two capacities, (3) as a residuary with daughters; or sons’ daughters 
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h.l.s., or one daughter and sons’ daughters h. 1. s., provided there is 
no*nearer residuary. Thus in the present illustration, the sister cannot 
inherit as a sharer, because there is < daughter (or son’s daughter 
h. 1.8.) And ag there js no brother, she cannot inherit in the sgcond 
of the ‘#hree capacitt’s ehumerated ssbove. She therefore takes the 
residue 1,2 as a residuary with the caughter (or son’s daughter), for 


there is no,residuary nearer in degree. 


If this Were not so, the brother’s 


son, who is a more remate relation, would succeed in preference to her. 
% 


(s) 


> 


Full sister 


2 Daughters (er son's daugh- 
ters h. 1.8.) ... FA 


«. 2/3 (as sharers) 


1/3 (as residuary No. 6) 


(t) Daughter sie see? = wees 2. (as) Sharer) 

Son’s daughter oe - 1/6 (as sharer) . 
Furl sister ose ees « 13 (as residnary | No. 6) > 

(i) Daughter ; wins . 1/2 (as sharer) 

Son's daughter ... as .- 1/6 (as sharer) P 
“2 Mother ... ie Be - 1/6 (as shearer) 
Fall sister = *6. ... 1/6 (as residuary No. 6) “ 

(v) Daughter as ae .- 1/2 (as sharer) 

Son's daughter... -» 1/6 (as sharer) 
Hlusband .. s+ (as sharer) 
Pull sister . 112 (as residuary No, 6) 

(w) Daughter wae 1/2 (assharer)=6/12 reduced to 6/13 
Son’s daughter ... ask 1/6 (as sharer)=2/12 9 2/13 
ITusband a oe 1/4 (as sharer)==3/12 " 3/13 
Mother ... eo * ... 1/6,(as sharer)==2/12 $5 2/13 
Full sister ei Eom a 0 

. 9 = 3 __ 


13/12 = a 


Note.—Here the only capacity in which the full sister could inherit is 
that of a residuary with the daughter and son’s daughter. But a residuary 
succeeds to the residue (if any) after the claims of the sharérs are satisfied 
and in the preseiit case there is no resid. The sum total of the shares 
exceeds unity, and the case is one of * Increase,” “ ° 

> 
No. 8. Consanguine sisters with daughters and sons’ 
: daughters h. 1. s. 

Note.—Consanguine sisters inherit ag residuaries with daughters and sons’ 
daughters in the absence of full daughters, Substitute ‘‘ consanguine siste1”’ 
for *‘ full sister” in ills. (r) to (w), and the shares of the several heirs will 
remain the same, the’consanguine sister taking the place of the full sister. 
se also in the note on ill. (4), ‘consanguine brother” for “full 

rother,” 


2 > 


Other Residuaries. 

1/2 (as sharer) 
1/6 (as sharer) 
1/6 (as sharer) ° 
1/6 (as residuary) 


a(x) Bull sitter 9 om 
C. sister oie 
Mother, ze aed 
Brother's son a. 


Widow .,. 
Mother ... “. 
Pat. unvle 


) 


) 1/4 (as sharer) ° 
1/ (as sharer) > > 


18 5/12 (as residuary) 


) 


n 


a 
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Bir. 18-21, and 23-26. Some of the important points involved 

in the Table of Residuaries are explained in the noteseappended to 


the illustrations. 


€ 5 


Classification of Residuaxies.—ANl the residuaries ate related 
to the deceased through a male. The uterine brothereand sicter 
are related to the deceased through a female, that is, mother, and 
they do not find place in the list of residuaries. The Sirajiyyah 
divides residu&ries into three classes; (1) residuaries in their own 
gight ; these are all males comprisedein the list of Residuaries ; 
(2) resiquaries in the right of another ; these are the four female 
residuaries, nafnely, the daughter as a residuary in the right 
of the son, the son’s daughter h.].8. as a residuary in the 
right of the son’s sénh.|.s., the full sister in the right 61 
thé full brother, and the consanguine sister in the right of the 
consanguine brother ; and (3) residuaries with others, namely, the 
full sister and consanguine sister, when they inherit as residuaries 
with daughters and son’s daughters h.lis. Having regard, however, 
to the order of succession, residuaries may be divided into four 
classes, the first class comprising descendants of the deceased, 
the second class his ascendaxts, the third the descendants of the 
deceaged’s father, and the fourth, the descendants of true grand- 
father h.h.s. This classification has been adopted in the Table of 
Residuaries. The division of Distant Kindred into four classes 


proceeds upon the same basis. 
G 6 


Of reSiduaries that are primarily sharers,— It will be noted 
on referring to the Table of Sharers and Residuaries that there 
are six sharers who inherit under certain circumstances as Tesidua- 
ries. These are the father and true grandfather h, h.s., the 
daughter and son’s daughter h.l.s., and the full sister and consan- 
guine sister. Of these only the father and true grandfather inherit 
in certain events both as sharers and residuaries (see il]. (p) above, 
and the‘note thereto). In fact they are the only relations that’ 
can inherit at the same. time in a double capacity. The other fours 
who are,all females, inherit either as sharers or residuaries. The 
circumstances under which they inherit as sharers are set out in 
the Table of Shavers. They succeed as residuaries, and can succeed 


inf that capacfty alone, when they are combined with male relations of 
€ 


€ 
c 
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D ) 5 
parallel grade. Thus the daughter inherits as a sharer, when there 


is NO son. ‘But when there is a son, she inherits asa residuary, 
and can inherit in that capacity alone: not that when there is a 
son, she is excluded fom’ inheritance, but that in that event she 
succeeds as a residuary, the presence of the son merely altering the 
character of her heirship. Similarly, the son's daughter h.l.s. can 
inherit as a residuary alone, whén there iz an equal son’s son. And 
in like manner, the full sister and consanguine sister can succeed 
as residuaries alone, when they co-exist with the full brother and 
consanguine- brother respectively, The curious reader may ask 
why it isthat the said four female relations are precluded from 
inheriting as sharers when they exist with males of parallel grade ? 
The, answer appears to be this—that if jhey were allowed> to 
inherit as sharers underothose circumstances, it might be that no 
residue would remain for the corresponding males ( all of whom 
are residuaries alone), that is to say, though the females would 
have a share of the inheritance, the corresponding males, though 
of equal grade, might have no share of the inheritance at all. To 
take an example: <A dies leaving a husband, a father, a mother, 
a daughter, andason. The husband will aes t; ibe father 4, 
and the mother 1/6. If the daughter were allowed to inherit as a 
sharer, her share would be 3, and the total of all the shares being 
13/12, ao residue would remain for the son. It is, 1t seems, to 
maintain a residue for the males that the said females are precluded 
from inheriting as sharers under the cirgumstances specified above. 


The principle which regulates, the-zccession of full and 
consanguine sisters as residuaries with caughters and son’s 
daughters h.1.s. is explained in the notes appended to ill. (r). 

v 

Female residugries.—There are two more points %0 be 
noted in connection with female cha ie an which are stated 
below : 9 ' ) 


? 


(1) The female ,residuaries are four in number, of whom two 
are descendants of the deceased, ‘namely, the daughter ard, son’s 
daughter b.,l.s., ‘and the other two are descendants of the deceased's 
father, iaimely, the full sister and consanguine sitter, No other 


female can inherjt as a residuary. 
> J 


> 
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(2) All the four females inherit as residuaries with cor- 
responding males of parallel grade. Bute none of ‘these except 
the.son’s daughter h.1. s. ean succeed ag a residuary with a male 
lower in degree than herself, ©, Thus the daughter cannot succeed 
as a residuary with thé son’s son, nor the sistdr with the brotker’s 
son ; but the son’s daughter may inherit as ‘a residuar x with the 
son’s son or other lower‘son’s son in the cases specified in the 
Table. Forcreasons, see ill, (m) and the note thereto. _ 


© Principles of Succession among sharers and residuaries.— 
It will Gave been seen from the Tables of Sharers and Residuaries 
that certain relations entirely exclude others from inheritance. 
This proceeds upon certain principles, of which the following-two 
are set out in the Sirajiyyah; € 


(1). “Whoever is related to the deceased through any 
person shall not inherit while that person is living .’—(Sir.27.) 
Thus the father excludes brothers and sisters, And since uterine 
brothers and sisters are related to the deceased through the mother, 
it must follow that they should be excluded by the mother. A 
reference, however, to the Yable of Sharers will show that these 
relations are not excluded by the mother, The reason is that the 
mother, when she stands alone, is not entitled to the whole inherit- 
ance in one and the same capacity as the father would be if he 
stood alone, but partly as a sharer and partly by “ Return ” (Sir.27; 
Sharifiyyah, 49). Thus if¢the father be the sole surviving heir, 
he will‘succeed toethe bole inheritance as a residuary. But if 
the mother be the sole heir, she will take £ as sharer, and the 
remaining 2 by Return (see 8. 42, below). For this reason the 
mother does not exclude thé uterine brother and sister from 
inhertting with her. . 


(2), “ The nearer in degree excludes the morg remote.” — 
(Sir.27). The exclusion of the true grandfather by the father, ‘of 
the true grandmother by the mother, of the son’s son by the sén, 
etc., rests upon this principle. These cases may also be referred 
to the first principle set out above. 


It will have been seen that the daughter, though she is nearer 
in, degree, does not exclude the brother’s son or his son. Thus 


€ 


£ € 
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if the surviving relations be a daughter and a brother’s son, the 
daughter takes 4, and the brother’s son takes the residue. The 
reason is that the daughter in this case ‘inherits as a sharer, and 
the brother’s son as a Pilisic'y’ and,the principle laid down bie 
applies only as between relations belonging G0 the same class of 
heirs. To this, however, there is an exception in the case of song 
and son’s sons h, 1. s,, who, though reSiduaries, exclude certain 
sharers from inheritance ( see Tab. of Sh. Nos. 8-12). For if the 
sons and their male descendants did not exclude those sharers, 
it might happen i in certain cases that no residue would be left for? 
them, while, as will be seen presently, the son, and,»in kis absence, 
the son’s son h. |. s, are never liable to exclusion, and are always 
ext#led to some share or other. ‘The above principle may, 
therefore, be read thus :* “ Within the limits of each class of heies 
the nearer in degree excludes the more remote.” 


Again it will have been seen that the father, though nearer in 
degree, does not exclude the mother’s mother or her mother ; nor 
does the mother exclude the father’s father or his father. The 
reason is that the above principle is to be read with further 
limitations, which we shall proceed tg enumerate, Those limi- 
tations are nowhere stated in the Sirajiyyah nor in any other 
work of authority, but they appear to have been tacitly recognized 
in the rules governing succession among Sharers and Residuaries. 

There are six heirs that are always entitled to some participa- 
tion in the inh@€ritance, and are in n& case liable to exclusion ; 
namely, (1) son, (2). dau diian, (3) fathes>.(4) mother, (5) hus- 
band, and (6) wile (Sir. 27). These are themost favoured heirs, 
and we shall call them, for brevity’s sake, Primary Heiis. Next 
to these, . are four, namely, (1) son’s son h.1.s., (2) son’s 
daughter h. |. s.o(3) true grandfather h.h.s., and (4) true 
grandmother " h.s. These four are the substitutes of the primary 
heirs and eath of them is entitled to 3ome portion of the inherit- 
ance in’the absence of the corresponding primary heir, The 
substitutes of primary heirs are liable to be excluded by the 
peaonding, primary heirs, and by them alone, but by no®others. 
Thus the son’s son h. 1. m, is the son’s substitute, and he is always 
entitled to some portion of the inherjtance in the absence of the 
son, The son’s daughter h.1,s., is the daughter's substitute, and 
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shie is always entitled to some portion of the inheritance in the 
absence of the son and daughter. The true. grandfather is alfvays 
entjtled to some share or other in the ee of the father, and 
he is liable to be excluded by the father or nearer true grandfather, 
but by no other heif. This cae why the mother does, not 
exclude the father’s father * his father? Similarly, the true 
grandmother is always ule ‘ “participate in the inheritance in 
the absence ef the mother, and she is liable to be excluded by the 
mother or nearer trne grandmother, but by no. aace, heir. And 
“this explains why the father does not exclude the méther’s mother 
or her mobher.e ‘his as well as the preceding case may be ex- 
plained with referencg to thé first principle set out in the Sirajly- 
yah, for the true grawdfather h. h. s, is not related to the decezzed 
tkrough the mother, nor is the true gran@mother h. h. s. related to 
the deceased through the father. From this point of view, the 
second principle is to be read subject to the first, that is, the nearer 
relation excludes the more remote provided always the latter ts 
related to the deceased through the former ; but neither cf the two 
principles set out in the Sirajiyyah explains the exclusion of uterine 
brothers, or of full, consanguine, and uterine sisters by the son’s 
child h. |. s., or by the true grandfather h. h. s. (v). These ap- 
parently are cases of the exclusion of relations nearer in degree by 
more remote heirs. The explanation is to be sought for in the 
principle that the substitutes of primary heirs are always entitled 


to some portion of the inbéritance in the absence 6f the correspond- 


ing primary heirs,and 42% inyolves as a necessary consequence 
that relations that «are excluded by the primary heirg must be 
excluded by their substitutes. Hence itis that uterine brothers, 
and full, consanguine, and uterine sisters, who are excluded by the 
son, Sigiear and father, are also liable to exclusion by the son’s 
son h.|.s., son’s daughter h. 1. s., and the true grandfather 
h h.s,(w). The principless governing succession may therefore ke 


(rv) See Tab. of Sh. Nos. 9-12, . ; 

(w) It may here be stated that thovgh, according to the opinion of the 
Abu Hanifa, the true grandfather excludes the brothers and sisters whether 
full or consanguine, he does not exclude than, according to the view of 
Abu Yusuf ands Muhammad, but is put to his election as betweeu 
gertain shareg (Sir. 40-42). But the latter view is not generally adopted, 
and it is eT ae to set out the same here, 


PRINCIPLES OF SUCCESSION. 61 


stated thus: Whoever is related to the deceased through any person 
shal} not inherit while that person is alive. Primary heirs are 
always entitled to some participation in the inheritance and are not 
liable to b2 excluded by any other heirs. The substitutes of the 
primary heirs are always entitled to some share or other in the 
inheritance in the absence of cor responding primary heirs, and they 
are excluded by them alone,” but by‘no other heirs ; and, as 
a necessary consequence, all relations that are excluded by primary 
heirs are also excluded by substitutes of those heirs. Subject to 
this the nearé! in degree, within the limits of each class of heirs, 
excludes the more remote. . 


Of the residue.-—The son, being a fesiduavy, is entitled to the 
resiveé left after satisfying the claims of sharers. At the same 
time it has been seen abo¥e, that a son is always entitled to som 
share of the inheritance. To enable the son to participate in the 
inheritance in all cases, it is necessary that some residue must 
always be left when the son is one of the surviving heirs, and in 
fact this is so ; for the shares are so arranged and the rules of 
succession are so framed that when the son is one of the heirs, 
some residue invariably remains. And.since, in the absence of the 
son, the son’s son h. 1. s. is entitled to some participation in the 
inheritance, it will be found that in all cases where he is one of 
the surviving heirs some residue is always left, and the same is 
the case when the father, or, in his absence, the true grandfather 
h. h. g,, is one of* the heirs, for.the father is always entitled to 
some portion of the inheritance, and-a his absence, the true 
grandfather h. h.s. "No case of “Increase” ‘can therefore take 
place when these residuaries are amongst the surviving heirs. 


42. Doctrine of “ Return.”—If there is a residue 
left after satisfying the claims of Sharers, but there is 
no Residuary, the "residue reverts to the Sharers in 
pzoportion ‘to their sharers. This right of reverter is 
technically called “ Return.” 


Eaception. —Neither the husband nor wife is enti- 
tled to the “return,” go long as there is any other 
Sharer, or any relation belonging to the class of 
Distant Kindred. 


y 
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Mllustrations. , 

(a) A Mahomedan dies ‘leaving a widow as his sole heiy, The widow 
will take 1/4 as sharer, and the remaining 3/4 by “return”: Mahomed 
Arskad v. Sajida Banoo (#)* Bafatun v. BilaitigKhanum (y). 

@ € 


(b) Husband  .. ees 1/2 
Mother Be ates oo .1/2 (1/8 as shdrer and 1/6,by Retern) 


e 
Note.—The husband is not entitled to the “ return,” as there¢is another 


sharer, namely, the mother$ The surplus 1/6 will therefore go to the 
« mother by Return. 
€ 


t (c) Husband ie oes 2. pb 
« Daughter pee we Bt ({/2 as sharer and ¥: by Return) 


(d) SVife.ns. ¢ oe oe oan |! 
Stster Gore.)  ... ». 3/4 (1/2 assharer and 1/4 by Return) 


€ 
(c) Wife... eo? nor sae) eS 


Son's daughter © «4. .. 7/8 (1/2 as sharer and 3/8 by Return) 
c 


c 
(£) Mother ts. ae aa 1/6 increased to 1/4 
Son’s daughter Ae om W2—376 Pe 3/4 
4/6 1 


Note.—In this and in illustrations (g) to (k) it will be observed that 
beither the husband nor wife is among the surviving heirs. The rule in 
such a case is to reduce the fractional shares to a common denominator, 
and to decrease the denominator of those shares so as to make it equal to 

« the sum of the numerators. Fhus in the present illustration, the original 
shares when reduced to a common denominator, are 1/6 and 3/6. The 
tot# of the numerators is 1+3=—%, and theultimate shares will therefore 
be 1/4 and 3/4 respectively. 


(g) gene noe ¥ _ 1/6 increased to 1/5 (each taking 1/10) 


o- 


2 daughters ore 2/3=4/6 ” 46 © 
. © <=. 5/6 1 
e ig 
‘ (h) Mother hee .. 1/6 increased to 1/5 4 
Daughter... -- 1/2=8/6 “1 3/5 
Son's daughter eee «. 1/6 ” 1/5 
e 5/6 a, 1 
€ 
(i) Father's mother... ie : 
Mother's mother wn | ae t 1/6 increased to 1/5 € 
¢ Full sister... + «= 1/286 > oe q 
C. sister ee eve eo. §=1/6 7 1/5 : : 
; 15/6 ih 
(«) (1878) 3 Cal, 702. ” 
(y) (1908) 30 Cal. 683. 
€ é ; 
¢ 
€ € 
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8 
a) a ‘ % : fe e 
(})) Pull sister .. «. 4/2=3/6 increased to 3/5 . 
C. sister veo toe eee /6 rh 1/5 
; » U. sistey eee . eee 1/6 49 1/5 
- 5/6 . ] . - 
’ ? ° 
(k) Mother ae sas ... 1/6 imcreased to 1/5 
. Full gister ... .  1/2=3/6 5» * 3 
CREP www tes we MG ; 1/5 
y Eg [= 
5/6 : 1 
Q) Husband... tee <n ° ==4/16 
Mother eee oe ... 1,6 increased to 1/4 of (3/4)==3/16 
Daugher 0 aN /2== 3/6 55 3/4 of (3/4)=9/16 


@ 


11/12 es S| 


Note.—In this and in illustrations (m) to (r), itwill be observed that 
either, the husband or wife is one of the surviving keirs. Since neither the 
husband nor wife is entitled to the Return when there are other sharers, 
his or her share will remain the same, andthe shares of other sharers will 
be increased by reducing these shares to a common denominator, and then 
decreasing the denominator of the original fractional shares so as 
to make it equal to the sum of the numerators, and multiplying the 
new fractional shares thus obtained by the residue after deducting the 
husband’s or wife's share. Thus in the present illustration the shares of 
the mother and daughter, when reduced to a common denominator, are 
1/6 and 3/6 respeetively. The total of the numerators is 14+3=4, and the 
new fractional shares will thus be 1/4 and 3/4 respectively. The 
residue after deducting the husbanda’s share is 3/4 and the ultimate 
shares of the mother and daughter will therefore be 1/4 of 3/4=3/16, 


and 3/4 of 3/4=9/16, respectively. y . 
on re v7) 4/32 
Mother ... ase we 1/6 inereased to 1/4 of (7/8)= 7/32 
Daughter Se 1/2==3,6 a 3 4 of (7/8) =21/32 

’ : 19/24 : 1 

. a> s ‘i 

(n>) Wife... ob op Le w 5/40 
3 oa - ... 1/6 increased to 2/5 of (7/8)= 7:40 
son's daughters 2/3=4/6 a 4/5 of (7/8)=28/40 

23,24 1 


(0) Husband... ”... a. 2/4 
U. brother ee” ~=aee «62/6 inereased to 1/2 of (1/2)__1/4 
1/4 


U. sister... Ms wo 16 ” 1/2 of (p= | 
5/6 1 
i \Wifee ©... Toa... 4, 2/8 
U. brother we «. 1/6 -increased to 1/2 of (3/4)=8 
U. sister ... see ee 1,6 " 1/2 of (3/4) =3/8 
7/12 x > s 1 
a ~ -_ . 
> @ ® 
’ 
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(i) Wife . > =e 4/16 
Full sister 5a 1/2=3/6 increased to” 3/4 of G/AHI/16 . 
C. sister... ™ « 2/6 —— 1/4 of€(3/4)==3/16 
- "  qiyle A 1 
€ (€ 
Q Wie . | F Wee ; 1,4 
O. brother mm, .- l{6 increased to 1/3 of @/4)=1/4 
U, sister os oa = je . « 1/3 of (3/4)=1/4 
Mother ... .«. oe (has = 1/3 of GAI)=114 
> 9/12 1 
(s) Husband ... oer on M2 4g 
Daughter's son .. ome 4 ad 


Note. =The dapghter’s son belongs to the class of distant kindred. The 
rei is not hi cee entitled to the surplus by Return, and the same 
will go to the daughter’sson. 

Cc 


(t) Wife ace o, eee 1/4 (RN 
Cc Brother's daughter .. 3/4 c 


Note,—The brother’s daughter belongs to the class of distant kindred. 
The surplus will therefore go to her, as the wife is not entitled, to the 
Return. See Koonari Bibi v. Dalim Bibi (1882) 11 Cal. 14. 


Sir. 37-40. 


Residuaries for special cause.—A residuary for special cause 
is a person who inherits from a freedman, by reason of the manu- 
mission of the latter (z). According to Mahomedan law proper, 
if a°manumitted slave dies wiBirout ledving any residuary heir by 
relation, the manumittor is entitled to succeed to the ‘esidue, 
in preference to the right of the sharers to take the residue by 
Return (Sir. 25-26). But residuaries for special cause have 
no plaée in Mahcmedan ad as administered by Courts in British 
India, since the abolition of siavery in 1843. “ 


Husband and wife.—The rule of law as stated in the excep- 
tion as regards the right of the huskand and wife to the Return 

different from that set out in the Sirajiyyah. According to 
the latter authority, neither the husband nor wife is entitled to 
the return in any case, rot even if there be no otuer heir, and 
the surplus goes to the Public Treasury (Sir. 37). Butalthough 
that was the original rule, an equitable practice has prevailed in 
modefn times of returning to ‘the husband or to the wife in 


—___ ee 
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(<) Rumscy’s Moohummudéa Law of Inheritance p. 164. 
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default of other Sharers by’ blood and distant kindred,” and 
this practice has bees adopted by our Courts, See the cases 
cited in ill. (a), above, , : . , 


é Retarn ” distinguished from % Increase’’.—The Return is 
the® converse of Increase. Thescase of Return takes place when 
the totalof the shares is /ess shan unity ; the case of Increase, 
when the total is greater than unity. In the former case, the 
shares undergo a rateable nerease; in the latter, a rateable 
decrease. , 


2 


Father and true grandfather.—When therg ig oly one 
sharer, he succeeds to the whole inheritance,—to his legal share 
as,Sharer, and to the surplus by Return. When the father is the 
sole surviving heir, hg succeeds to the whole inheritance asa 
residuary, for he cannot inherit as a sharer when there is no child 
or child of a son h. 1.8. (see Tab. of Sh., No. 1). The same 
remarks apply to the case of the true grandfather, when he is the 
sole surviving heir. 


43. Distant Kindred.—On failure of Sharers and 
Residuaries, the inheritance is divided amongst Dis- 
tant Kindred, 


' v Ms ad 
Sir. 13. It will have been seen from the preceding section 
that a husband or wife, though a sharer, does not exclude distant 
kindred from inheritance, when he or she is the sole surviving 
heir.* See ills, (s) and (t), s. 42. : 


44, Four classes of distant kindred —Distant 
Kindred are divided into four classes, namely, (1) 
descendants of the deceased other than sharers and 
residuaries ; (2) ascendants of the deceased other 
than sharers and residuaries ; (3) descendants of the 
deceased’ parents other than sharers and residuaries; 
ind (4) descendants of ascendants how high soever, 
The descendants of the deceased succeed in priority to 
the ascendants, the ascehidants of the deceased in 
priority to the descendants of parents, and the de- 
scendants of parents in preference to thé descendants 
of ascendants, 

5 , 
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The following is a list of Distant Kifidred | arranged. 
in the order of the classes in which‘ they succeed : 
; List of distant kinéred: - 
JF Dette c 


1. Daughters’ chikiren and their descendants. 
2. Children of sons’ daughters h. 1. s., and tkeir descendante. 


€ c 6 
II. Ascendants: < 
1. False grandfathers h. b.s. 


2. Falsd grandmothers h. h. s. 


€ 

“TJ. Descendants of parents : rhe 

1., Full brothers’ daughters and their descendants. 
Coh. brtthers’ daughters and their descendants. 
Uterine brothers’ children and their descendants. 
Daughters of full brothers’ sons h. 1. s., and their descendants. 
Daughters of cen. brothers’ sons h. ]. s., and their descendants* 
Sisters’ (f., c., or ut.) children and their descendants. 
IV. Descendants of immediate grandparents o— 

or false) : 


Full pat. uncles’ daughters and their disoghaaies 

Con. pat. uncles’ daughters and their descendants 

Uterine pat. uncles and their children and their descendants. 
Daughters of full pat. uncles’ sons h. 1. s., and their descendants. 
Daughters of con, pat. uncles’ sons h. 1. s., and their descendants. 
Pat. aunts (f.,¢., or ut.) and their children and their descendants. 
Mat. uncles and aunts and their children and their descendants. 


end ses, 


Descendants of remoter ancestors h. h. s. (true or 
false). 


Sir 44-46. There is this important point of distinction between 
residuaries and distant kindred, that while all  . are re- 
lated to the deceased throught & male, all distaut kindred are related 
to the deceased at least through one female. - 

The Sirajiyyab does not enumerate all relations belonging to the 
class of distant kindred, but mentions only some of them, Hence 
it was thought at one time that the “distant kindred’’ were re- 
stricted to the specific relations mentioned in the Sirajiyyah. But 
this view has long since been rejected as erroneous, and jt was re- 
cently held by the High Court of Calcutta that the son of the 
grand-daughter of the brother ofthe grandfather of the deceased, 
though not specifically mentioned in the Sirajiyyah, belongs to the 
class of distant kindred (a). That this should be so is clear from 
re a — +s ii. 


(a) Abdul Serang v. Putee Bibi (1902) 29 Cal. 738. « 
c 


n 
Sore NS 


2 ee 


c 


Cc 


bs) 
8 
>) windy cr 67 
FIRS CLASS OF DISTANT KINDRED 


“the definition of distant kindred, who are defined as g/l those re- 
lations by blood thgt axe neither sharers nor residuaries, The 
list. of distant kindred given above follows from the definition of 
distant kindred, read in conjuction with a passage from the 
Sirajiyyoh which, after enumermting*certain relations belonging to 
the class of distant kindred, proceeds to say, ‘these, and all who 
are related to the deceased through them, are husits the aoa 
kindred” (». tl ' 


45. First class of distant kindred,—»TNe succes- 
sion of Distant Kindred of the first class is goverped 
by the following rules : . 


Rule (1). The’ nearer in degree excludes the 
more remote. 


Sir. 47. Thus a daughter’s son or a daughter’s daughter is 
preferred to a son’s daughter’s daughter. The daughter’s son 
and daughter’s daughter are the nearest distant kindred. 


Rule (2). Among claimants in the same degree of ° 


relationship, the children of, sharers and residuaries 
are ppictcrred to thosé of Fligaand kindred. 


Sir. 47, Thus a son’s daughter’s son, being a child of a sharer 
(son’s daughter), succeeds in preference to a daughter’s daughter’s 
son, who is the clifild of a distant inswoman (daughter’s daughter). 


Rule (8). Araong claimants in the same degree of 
relationship, the share of the male claimant is double 
that of the female claimant, provided there is no 
difference of sex in the intermediate ancestors. ° 


Sir. 47-48, Thus if*the claimants be a daughter’s son and a 
daughter’s daughter, the former will take 2/3, and the latter 1/3, 
fot the sex of the intermediate ancestors (i. e. , pee ), is the 
sane. ak ifea person leaves a daughter’ S son’s son and a 
daughter’s son’s daughter, the former will take 2/3, and the latter 
1/3. And, according to Abu Yusuf, the rule is the same, even 


when the ancestors differ in their sexesys Thus if the cMimants be® 


a daughter’s daughter's son and a daughter’s sov’s daughter, the 


sex of the intermediate ancestors is not the same, it being female 
9 ? 
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in one case, and male in the other. Even inesuch a cage, according 
to Abu ae the daughfer’s daughter’g Sqn being a male, will 
take twice as much as the daughter's son’s daughter, for, Sccording 
to this disciple of Abu Hanifa, regard is to be had, in applyjng 
the rule of the double Bs to. the malé, to the sexes of 
the claimants, and not to the sexes of the intermediate ancestors 
through whém they respectively claim. According to Abu 


Muhummed, however, regard should ke had, in applying that rule, 


to the .sexes of the ancestors, and not to the sexea of the claim- 
ants (Sir. 48). As the opinion of Abu Muhummed is followed 
by the Hanafi Sunnie in India in preference to that of Abu Yusuf, 
it becomes necessary to consider the same. 


" Rule (4). Where the intermediate ancestors differ 
in thei sexes, the inheritance, according to Abu 
Muhummed, is to be distributed according to the 
following rules (b):— 


(a) The simplest case is where there are only 
two claimants, one claiming through one line of 
ancestors, and the other claiming through another 
line. th such a case, ‘the rule is to stop at the first 
line of descent in which the sexes of the intermediate 
ancestors differ, and to assign to the male ancestor 
a portion double that of the female ancestor. The 
share of the male antestor will descend to the 
claimant who claims “mrough him, and the’ share of 
the female ancestor will descend to the claimant who 
claims through her, irrespective of the sexes of the 
clazmants. 


Lilustration. c 
A Mahomedan dies leaving a daughter’s son’s daughter and a daughter’s 
daugater’s son, as shown in tlfe following table: 2 
Propositus. o . 
| . 1 
Ist line daughter daughter, 
2n2 line son “daughter 
“ 
e 3rd line daughter son 


rts tl 
(¥) Sir. 48-50. 
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In this case, the \nncestors first differ in their sexes in the second line 


* of descent, awd it is at this point that the rule of a double portion to the 


male isto be applied. This is done by assigning 2/3 to the daughter's 
son, and 1/3 to the dgughter’s daughter. "The 2/3 of the daughttt's son 
will go to her. daughter, and the 1/3 ofsthe eel s daughter will go to 
hey son. Thus we have 
daughter’s son’s daughter ey ) 
° daughter’ s daug&ter’s Son q.1/3 


According to Abu Yusuf, the shares would be 1/3 and 2/3erespectively. 


(b) The next casé is when there are three ov 
more claimants, each claiming Pai, a, different 
line of ancestors. Here again, the rule is to stop 
at the first line in which the sexes of the inter- 
mediate ancestors (liffer, and to assign to each male 
ancestor a portion double that of each female 
ancestor. But in this case, the individual share 
of each ancestor does not descend to his or her 
posterity as in the preceding case, but the collective 
share of all the male ancestors 1s to be divided 
among all the descendants claiming through them, 
aud the collective share of tite female ancestors is 
to be divided among thei’ descendants, according 
to the rule, as between claimants in the same group, 
of a double portion to the male. 


> ° Lllustgations.” 


(a) A Mahomedan aie leaving a daught ites son’s didaghter, a daughter’ s 
daughter’s son, and a daughter’s daughter’s daughter, as shown in the 
following table: 


Propositus, 


daughter ; daughter daughter 

5 ® 
» son. ; daughter ° daughter °* 
, daughter « son daughter 


In this case, the ancestors differ in their sexes in the second "line of 
descent. In that line we brave one male and two females. The rule 
of the double sbare to the male is to be ,2bplied, first, in, this line of 


descent, so that we have 
’ 
i) 
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‘ ‘ ( ¢ 
$ daughter’s son... on df [ 
daughter’s daughter .. 1/4 ; V2 (collective share of , 
daughter’s daughter ...1/4 f ~ \ female ancéstors). 


The daughter’s son stand§$ alone, and therefore his share descends to 
his daughter. The two fem&le ancestors, namely, the &aughters’ 
daughters, form a groupsand ier collective share is 1/2, which will be 
divided between their descendants, ‘that is, the dayghter’s daughter's ‘son 
and daughter’s daughter's daughter, ig the proportion again ef two to 
one, the former taking 2/3 x 1/2=1/3, and the latter 1/3x1/2=1/6. Thus 
we have & 

daughter's son's daughter ooo 1/2—=3/6 
« daughter’s daughter's son AfsZo © 
dlaughter’s daughter's daughter ..1/6=1/5 


€ 
€ 
According to Abu Yusuf, the shares would be 1/4, 1/2, and 1/4 
respectively. c 


(b) A Mahomedan die§ leaving a daughter's daughter’s son, a daughter's 
sdii’s son, and a daughter's son’s daughter, as shéwn in the following table : 


Propositus. ; 
| ¢ 
| | | 
daughter daughter daughter 
daughter son son 
| 
SON c SON daughter 


Inche preceding illustration, we had ongmale and two females in the 
first line in which the sexes differed. In the present case, we have one 
a 
female and two males in that line. 


First, ascertain the first line in which the sexes differ. Here again that 
line is the second line of deseefit. ‘ ‘a é 


Next, *donsider the relatid&ein that line as so many children of the 
deceased, and determgne their shares upon that footing. The shares 
therefore will be: daughters daughter, 1/5, and each daughter's son, 
2/5, the two together taking 4/5. Assign the 1/5 of daughter’s daughter 
to her,son. 


Lastly, divide the 4/5 of the two male ancesters between their deseend- 
ants as if they were children of one ancestor, assigning a double portion 
to thegnale descendant. Thus the daughter’s son’s son takes 2/3x 4/5= 
8/15, and the danghter’s son’s daughter 1/3 x 4/5=-4/15. Thus we have 


daughter’s daughter's son ... 1/5==3/15 
“ daughter’s son’s son eee «8/15 
daughter’s son’s daughter .,. «4/15 “ 
€ 
According, to “Abu Yusuf, _ bhe shares would be 2/5, 2/5, and 1/5 
respectively. 


€ 


« 
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8 } ° 
(c) A Mahomedan, dies’leaving a daughter’s son’s son, a daughtey’s 
son’s daughter, a daughter’s daughter’s son, and a danghter's daughter's 
daughter, as sown in the following table: 


yy 4 Propositus. ° , . 
. 9? 
| | 
dau ghter daughter daughter» daughter 
| | : 
; = son oe daughter 
son daughter son daughter 


Here the ancestors first differ in their sexes in the second Ine, and in that 
line we have two males and two fémales. The collective share of the two males | 
is 4/6, and that of the two females is 2/6. The 4/6 of the daughters’ sons 
will be divided between the daughter’s son’s son and the dasghter’ s son’s 
daughter, the former taking 2/3 x 4/68/18, and the latter 1/3 x 4/64/18. 
The 2/6 of the daughter’s daughter will be divided between the daughéer’s 
daughter’ s son and the daughter’ s daughter’s daughter, so that the former 
will take 2/3 x 2/6=1/18, and the latter 1/3 x 2/6=2/18. Thus we have *® 


» daughter’s son’s son ult an wer OHLS 
daughter’s son’s daughter ee wee 4/08 
daugbter’s daughter’s son sae oe 4/18 
daughter’s daughter’s daughter cco 12S 


Aceording to Abu Yusuf, the sires would be 2/6, 1/6, 2/6, and 
1/6 respectively. 

When a person dies leaving descendants in the fourth and 
remoter generations, ‘‘the*’course indicated in the [above rul@] as 
to the ‘first line in which the sexes differ, is to be followed equally 
in any lower line; but the descendants of any individual or 
group, once segarated must be kept» separate thrqughout ; in 
other woids, they must not be united. in a group with those of 
any peaer hdividual or group ” (c). 


kc.) ‘The last case is when there are two or more 
claimants claiming through the same intermediate 
ancestor. In such a case, there is this further rule 
to be applied, namely, to count for each such an- 
cestor, if male,-as many males as there are claimants 
daimine through him, and, if female, as many 
females as there are claimants claiming through her, 
irrespective of the sexes of the claimants. 


(¢) Rumsey’s Moohummudan Law of Inperitance, pp. 68-69. 
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atin " ( 
e Illustration. / 
Propositus. ai e = 
€ ‘ | e «| 
daughter ‘, daughter . 
son . daughter ¢ « 
ot 
€ 
2 sons son 2 daughters 


Here the ancestors first differ in their poe in the second line, and in that 


line we have one male, and one female, ‘The daughter’s son will count 


as two males, by reason of his having two descendants among the 
claimants, afid tke daughter’s daughter will count as three females, by 
reason of her having three descendants. Thus we have 
€ 
daughter’s son “4. er a vend, BIT 
c daughter’s daughter as. i mo) 3M 


The 4/7 of the daughter’s son will go to his twosons. The 3/7 of the 
daughter’s daughter will go to her descendants, the son’ taking 2/4x3/7 
==6/28, and each daughter taking 1/4 x3/7=3;28. Thus we have 


daughter's son’s sons‘ ... a ee 4/7=16/28 (each 8/28) 
daughter’s daughter’s son ane eat 6/28 
daughter’s daughter’s daughters es 6.28 (each 3/28) 


’ According to Abu Yusuf, the shares would be as follows: 
G 


© each danghter’s son’s son eg es 
daughter’s daughter’s son - scones w 


each daughter’s daughter’s daughter... 1,8 


When the deceased leaves descendants in the fourth and 
remoter _generations, the process indicated in the above rule“is to 
be ye as often as theré i imay be occasion t® group the sexes. 


46. Second class of distant kindred.—In default 
of Distant Kindred of the first class, the inheritance 
devdlves upon Distant Kindred of the second class 
in the order enumerated below : 


el. Mother’s father.© ~ > ‘ 
9 | Father’s mother’s father, 2/3. ” : 
Mother’s mother’s father, 1/3. 


3 ‘aboncrs father’s father, 2/3. 
r Mother's father’s mother, 1/5. 


c 4,. © Other false anc€stors in the fourth and remoter degree. 


¢ 
« 
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The order enuierat&l above follows from the rules for the 
.Sugcession of distant kindred of the second class, which are nearly 
the same as those set forth in the Pipseding section in respect to 
the first class (Sir..51-82). There is’ no difference in’ respect of 
this class of distant kindred between*the system of Abu Muhummed 

and that cf Abu Yusuf. . 


The niother’s father is the o&ly false ancestor in the second de- 
gree, and, being the nearest, excludes all other false ancestors. 


See s. 45, Rule (1). ; : 


In the third degree, there are four false ‘ancestors, namely, (1)’ 
father’s mother’s father, (2) mother’s mother’s father, $3) mother’s 
father’s father, and (4) mother’s father’s mother. Of these, the 
first two, being related to the deceased ethrough sharers,—the 
father’s mother and nfother’s mother are sharers,— exclude the 
other two who are related through the mother’s father, a distant 
kinsman. See s.45, Rule (2). The father’s mother’s father, being 
related to the deceased through a male (7. ¢,, father) takes double 
the portion of the mother’s mother’s father, who is related through 
a female (7. ¢., mother), though both these ancestors are of the 
same sex; the rule being that when the sexes of the ancestors 
differ, 2/3 go to the father’s side, and 1/3 to the mother’s side. 
Hither of these ancestors,“standing alone, succeeds to the ‘whole 
inheriténce. 


In default of mother’s father, father’s mother’s father, and 
motlxr’s mother’s father, the mother’s father’s father and the 
mother’s father’s mother mall succee*-to the inheritance, ‘the for- 
mer takjng 2/3, and the latter 1/3, according the third Rule set 
forth in the preceding section, Either of them, standing alone, 
succeeds to the whole inheritance. 


It is not necessary 40 pursue the subject of the succession of 
false ancestors any further, as it can rarely happen that a person 
, os die leaving’ancestors in the fourth or higher degree’. 


47. Third class of distant kindred.—The succes- 
sion of Distant Kindred of the third class is odvern- 
ed, according to Abn. Muhummed, by the following 
rules :— > ’ 


‘ 
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«.(1) Among claimants in the $amg’ degree of ‘re- 
uenship; the descendants of full brothers are pee 
ferred to those of consanguine brothers or sisters, ’ 

‘Fhe descendants ‘of. uterine *brathers and, sisters 
are not liable to be excltided from inheritance by des- 
cendants either of full er consanguine brdéthers’ or 
sisters. [- « c 


Sir, 54. $ince a full brother excludes consanguine brothers 
aud sisters, his descendants likewise exclude descendants of con- 
“sanguine brothers and ‘sisters. 

e 


7 i. 

But neither a consanguine brother nor a consanguine sister is 
exgluded by a full sister ; ; therefore, the descendants of consanguine 
brothers and sisters are not excluded by descendants of full sisters, 
Thus if there be a full sister’s daughter’s daughter and a consanguine 
brother’s daughter’s son, the former does not exclude the latter; and 
the full sister’s 1/2 as sharer will go to her descendants, and the 
consanguine brother’s 1/2 as residuary will go to his descendants (qd). 


And since neither brothers nor sisters, full or consanguine, ex- 
clude uterine brothers or sjsters, the descendants of the former do 


not exclude those of the latter, 
Ee Cc 


(2) The descendants of maternal relations divide 
equally among them the primary share of these re- 
lations, without any regard to differencesof sex. 


& © e 


wustrations. . 


« 


(a2) A Mahomedan dies leaving 2 sons and 3 daughters of a uferine bro- 
ther, and 8 sons and 4 daughters of a uterine sister, Here the total num- 
ber of claimants being 12, each claimant will take 1/12. 


(b) A Mahomedan dies leaving relations enumerated in the above illus- 
tration, and a daughter ofa full brother. Here the primary share of the 
uterine brother and sister is 1/3 (see Tab. of Sh., no. $), and this will be d&- 
vided eqnally among their descendants, each taking 1/12 of 1/31/36. Tk® 
primary share of the brother as a residuary is 2/3, an@ this will 
daughter. ; : 


—— eer ere _ rl 


mC) See Rumsey’s Moohummudan Law of Inheritance, p. 67. 
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(c) A Mahomedany dies ‘leaving 2 sons and 3 daughters of a uterine» 
brother, anda daughter of a full brother. Here the primary share of 
the uterine brother is 1/6 (ste Tab. of Sh., no. 9), and this will be divided 
among his five descendants in equal shares, each taking 1/5 of J/6=1/30. 
The primafy share of the brother as a rosiduary is 5/6, and this will go 
to his daughter. Fi 


(3) In other respects, the rules for the succession 
of distant kindred of this* class are similar to those 
for the succession of the first class. 


-) 
te) 


Illustrations. 

(a) A Mahomedan dies leaving a daughter of a full brother, a son and 
a daughter of a full sister, a daughter of a consanguines brother, a son 
anda daughter of a consanguine sister, a daughter of a uterine brother, 
and ason anda daughter of a uterine sister (seg Sir. 54), In this case, 
the children of the consanguine brother and sister will be excluded from 
inheritance by the daughter of the full brother [see rule (1) above]. The 
property will therefore be divided among the children of the full and 
uterine brothers and sisters. The primary share of the uterine 
brother and sister as sharers is 1/3, and this will be divided equally 
among their three descendants, each taking 1/3. The primary share of 
the full brother and sister as residuaries is 2/3, and this will be divided 
among their descendants according to s.45, Rule (4), asshownin the 


following table: 3 
Gommon anéestor 5 
| ee | 
full brother full sister propositus 
> n! | ) 2 3 
daughter 1/3 son 2/9 daughter 1/9 , ) 
:P 


Here the first line in which the sexes of the ancestors differ is the first 
line of descent. The full sister, having two descendants, will count 
as two females. Therefore the full brother’s share is 1/2 of 2/3:=1/3, and 
this will descend to his daughter. The full sister’s share is 1/2 of 2/3=1/3, 
and this will be divided between her son and daughter, so that the son 
will take 2/3 of 1/3==2/9, and the daughter will take 1/3 of 1/3=1/9. 


xb) A Mallomedaa dies leaving a ful? brother’s son’s daughter and 

a,sister’s danghter’s son. The former will succeed, being the child of 
aresiduary (brother’soson), in preference to the latter whois the child 
of a distant kinswoman (sister’s daughter). Sees. 44, Rule (2). 


48. Fourth class of Distant Kindred—For the 
purposes of succession, the I)istant Kihdyed of the 


> 
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e 
“fourth class may be divided into tHe two following 


groups: 5 ’ 
dq. Children of immediate erdfedparents,e true or 
false, namely, 


(a) full, consapguine, and *uterine gisters of 
the father ; 


(b) fall, consanguine, and uterine sisters of 
the mother ; 


(c) uterine brothers of the father ; and 


(d) full, consanguine, and uterine brothers of 
the 1fother. 


6 
* This group comprises all paternal and maternal uncles and 
aunts, excepting full and consanguine paternal unckes who 
belong to the class of residuaries (see Tab. of Res., nos. 11-12). 
Note that all the distant kindred in this group are equal 
in degree, 


II. Remoter descendants of grandparents, and 
descendants of remoter gncestors, true or false. 


49. Succession of group | ‘(uncles and aunts )— 
The succession of relations comprised in group I is 
governed by the oe rules : 


© 


(1)- Among claimants | on the same sidev, those 
of the whole ‘blood are preferred to those ‘of. the 
half blood, and’ consanguine relations are preferred 
to uterine relations, without distinction of sex. 


THe ‘* same side’ means either the father’s side or the mother’s 
side. Thus in the case of claimants on the father’s side, the 
father’s full sister is preferred to the father’s consanguine er 
uterine sister, and the father’s consanguine sister is preferred 
to the father’s uterine sister. The order of ‘priority is the same 
in the case of claimants on the mother’s side. 

It is important to note that the abofe rule applies to the case 
only of cleimants relatedeto the deceased on the same side. 
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: ; ; 

Herrce the father’s full sister, though of the whole blood, does 

not exclude the mother’s consanguine sister, the former being 

related through the ylther, and the latter through the mother. 
See ill. (a) to the next rule. 1 


It is also importent to note ‘that the ‘above rule applies 
irrespective of the sexes of the climants ; ,hence the father’s fulJ or 
consanguine sisteris preferred to the father’s wter’ne brother, 
though the latter is a male. Similarly the moth@r’s full or 
consanguine sister is preferred to the mother’s uterine brother. 


According to the rule now under consideration, the mother’s 
consanguine sister is preferred to the mother’s pry sister, 
thongh the former is the child of a distant kinsman (mother’s 
father), and the latter*the child of a sharer (mother’s mother). 
The reason is that the rule that the children of shares or 
residuaries are preferred to the children of distant kindred does 


not apply to this group. 


(2) If there are claimants?on the paternal side, 
together with claimants on the maternal side, ine 
former will take collectively 2/3, and the latter 1/3, 
and each side will then divide its own collective © 
share;, subject to the above rule, each male tdking 
a double share. 


; ) Illustrations, 
va # Dod F 
(a) Father's f. sister, ae # assays ) 
Mother's ¢. sister, oo wen, Se » 
(b) Father's u. sister, a — oe RA 
Mother's f. brother... : -. 1B 
(c) Father's wu. brother 2/3 l 2/3 X 2/3==4/9 
Father's u. sister 1/3 x 2/8=2/9 


Mother's f, brother 13 a 2/3 X 1/3==2/9 
Mother’ sf. sister 1/3 x1/3=1/9 


Sir. 55-86. 2 


te] 


50. Succession of group II].—The succession of 
relations comprised in group II is to be determined 
by applying the folbowing rules in order :— 


B) 
(1) The nearer in degree excludes the nore remote, 
> 2 


~ 


, 4 


e 
é 
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* (2) Among claimants on the same eis those of 
the whole blood are preferred to those of the half 
bleod,*and consangujne relatfon’* are preferred to 
uterine relations, without distinction of sex, 

See 8. 49, rule (1) i : : . 

@) Among claimants on the same side, the chil- 
dren of résiddiaries are preferyed to the children of 
distant kindred. 


iat comprised in group II are either children of 
residuaries or of disfant kindred. 
e 
« (4) If there are claimants on the paternal side 
together with claimants on the maternal side, the for- 
mer will take collectively 2/3, and the latter 1/3, and 
each side will then divide its own collective share 
according to the ruleof the double share to the male. 
See s. 49, rule (2) 


(5) Where the sexes of the intermediate ancestors 
differ, the principle of sex-grouping is to be asplied, 
according to the system of Muhummad, in the same 
manner as in the case of distant kindred of the first 


e 


class. e . 


~ 
graven ib Fas (4). Sir. 56-58, ; 


51. Successor by contract.—In default of Shar- 
ers, Residuaries and Distant Kindred, the inheritance 
devolves upon the ‘‘ Successor by Contr act,” that is, a 
person who derives his right of successiqn under a 
contract with the deceased, in consideration of an 
undertaking given by him to pay any, fine or ransom 
to which the deceased may -become liable. 


Sir. 13; Hedaya, p. 517; Tagore Law _ 1873, p. 92. 
Tt would seem, “according to the Sirajiyyah, that the deceased 
faust be a person bi unknown destent. 


‘ { 


.) 
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® 
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52. Acknowledged kinsman. —Next j in succession 
is the “Acknowledged Kinsman,” that is, a person of 
unknown descent, sin whose fav dur the deceased has 
made an acknowledgment ofkinship, not through 
himself, bat through: another. 


Such’ an acknowledgment confers upon the 
“Acknowledged Kinsman” the right of succession to 
the property of the deceased, subject to bequests to 
the extent of the bequeathable third, but it does not 
invest the acknowledgee with all the. rights of an 
actual kinsman, 


, 

Sir. 13. The kinship acknowledged musé be kinship through 
another, that is, through the deceased’s father or his grandfathers 
Thus a person may acknowledge another to be his brother, for 
that is Kinship through the father (¢). But he may not acknow. 
ledge another to be his son, for that is kinship through himsel/. 
The acknowledgment by the deceased, of a person as his son or 
daughter stands upon a different footing altogether, and it is dealt 
with in the chapter of ‘“‘Parentage.”’ 


53. Universal legatee. The next successor is the 
“Universal Legatee,” that is, a person to whom the 
deceased has left the whole of his property by will. 


Sir. 13, It is to be noted that the prohibition sepa bequeath- 
ing mére than a third exists oAly for "the benefit of "the, heirs. 
Hence a bequest of the whole will take"tffect if the duciiasat has 
left no known heir (/). : 


54. Escheat.—On failure of all the heirs and 
successors above enumerated, the property of a ‘de- 
ceased Mahomedan*escheats to the Crown. 


Sir. 13. The rule of pure Mahomedan law in this respect is 
different, for according to that law, the property does not devolve 
upon the Governmertt by way of inheritance as wltemus heres, but 
falls to the, dact-ul-mal (public treasury) for the benefit of 


Musalmans, ’ 

0. ee hl! 
(e) Tagore Law Lectures, 1873, pp. 92-933 9 
(7) Baillie’s Moohummudan Law ¥f Inheritance, p, 19. 5 

® 

, 


> d 
\ 


( 
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Miscellaneous. 


55. Step-children—Step- childfen do not inline 


from step-parents, nor do steptpacents inherit from 
step-children. 


€ 
c 


ta . ° 
See Macnaghten, Precedents of Inheritanes, no. xxi. 


C ( 
56. Bastard— An illegitimate child inherits from 
his mother and her relations, aud they inherit from 


him (9): c 


i¢ 
c Lilustration. 

A Eee female of the Sunni sect dies leaving a husband and 
an illegitimate son of¢ her sister. The husband will take 1/2, and the 
sister’s son, though illegitimate, will take the other 1/2 as a distant 
sinsman, being related to the deceased through his mother: Bafatun v. 
Bilaiti Khanum (h). 


57. Missing persons—When the «question is 
whether a Mahomedan is alive or, dead, and it is 
proved that he has not been heard of for seven 
years by those who would naturally have heard of 
him if he had been, alive, the burden of proving 
that he is alive is on the person who affirms it. 

; G 


cd 


Under the Hanafi law, a missing person is to be regarded 
as alive till the lapse of ninety years from the date of his birth, 
But it has been held by. a Full Bench of the Allahabad High 
Court, that this rule is “merelyé arule of evidence, and “t must 
therefore be taken as superseded by the previsions of “the Indian 
Evidence Act (7}. The present section reproduces with some 
verbal alterations the provisions of s. 108 of the Evidence Act, 


. C. Satan Law oF INHERITANCE. 


[ The following twenty sections contdin the principal points 
of distinction between ¢he Shiah and the Sunni Law | of 
Inheritance. The most authoritative text-book of the Shiah 


law is Sharaya-ul-Islam (j), the whole+of which has been 


e 


(g) Tagore Law Lectures, 1873, p. 123. . 
(2) (1903) 20 Cal. 683. 
(7) Mezhar Ali v. yh ers (1884) 7 All. 297, 
yl) Agha Ali Khan v. Altaf Hasan Khan (1892) 14 All. 429, 450, 
a 
Ke 


. i 


’ 
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id 
-trgnslated into French by M, Querry, onder the title, Droit 
Musalman, The Second Part of Baillie’ s Digest of Moohummudan 
Law, with the exception of the lagt Book, is composed, &s the 
author tells us in the Introduction tp. xxvi), of translations from 
Sharaya-ul-Islam.] : 


58. Division of heirs—The® Shiahs divide heirs 
into two groups, namely, (1) heirs, by marriage, 
and (2) heirs by consanguinity. 


59. Heirs by marriage—The heirseby marriage 
are the husband and wife, and their shares are a 
fourth for the husband and an eighth for the wife, 
if there is a child or “child of a child how low 
soever’’ (not merely “child of a son how low soever” 
as ili Hanafi law), and half for the husband and 
a fourth for the wife, if there is no child or child 
of a child how low soever. | 


Baillie, Part II., 278. According to the above rule, the 
existence of a daughter's son ora dweughter’s daughter will have 
the effect of reducing the share of, the husband or wife, though 
not according to Hanafi law. 


60. Heirs by consanguinity—Heirs by consan- 
guinity are divided, according to the order, of their 
—. into the ‘following three classes, naraely, 


i (2) Parents ; , 
(22) Children and other lineal descendants 
h. Ls. 
II. (2) Grand-parents h.h.s, (true as well as false); 
, (ii) Brothers and sisters and their destend- 
. ants h.l.s. 


111. Paternal and maternal uncles and aunts of 
the deceased, and of his parents and grand- 
parents h.h.s., and their descendents h.l.s.., 


Baillie, Part II., 276, 280, 285. . 
co ' ’ 


‘'y 
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G 


“61. Order of succession: —Of these thre2 classes, © 
each excludes the next lower, but one division of a 
class does not exclude the other. _ ; 


6 ¢ 
Lllustretions, ’ 


(a) A Shiah Mahomedan dies leaving sp daughter's son, afatherts mother, 
and a full brother. 


’ 


By Hanafi law’ the father’s mother as a sharer will take 1/6, and the full 
brother as a residuary will take 5/6; the d4ughter’s son, being a distant 
kinsman will be entirely eXcluded from inheritance, 


By Shiah law the daugbter’s son, being an heir of the first class, will 
succeed to the whole inheritance in preference to the father’s mother and 
the fall brother, both of whom belong to the second class of heirs. 


6p) A Shiah Mahomedan dies leaving a brother's daughter and a full 
paternal uncle. 


By Hanafi law the full paternal uncle, being a residuary, will take the 


whole property to the exclusion of the brother’s daughter who is a distant 
kinswoman. ; 


By Shiah law the brother's daughter, being an heir of the second class 


will succeed in preference to the full paternal uncle who belongs to the 
third class of heirs. 


Cf 


(c) _A Shiah Mahomedan dies feaving a brother and a grandfather. 


Neither of these relations excludes the other, for they both belong to the 
same class of heirs, that is, the second class. 


Iilustrations (a) and (b) exemplify the fundamental distinction 
between theShiah and the Sunni kaw of Inheritance. Undes the 
Sunni law, the reldcions knosvn as “distant kindred ” are post- 
poned to sharers and residuaries. “ Distant kindred,” jt will he 
remembered, are all cognates, for they are connected with the 
deceased through females. On the other hand, “residuaries”” are 
all agnates, for they are connected with the deceased through 
males. The Sunnis prefer the agnates to cognates, but the Shiahs 
prefer the nearest kinsmen without reference to, the sex through 
which they are connected with the deceased. In other words, the 
distinction between agnates and cognates, whica obtains in Sunni 
law, bas no place in Shiah law. All heirs by consanguinity, under 
the Shiah law, are either sharers or rcsiduaries. But the ‘re- 
siduaries ’’ of “Shiah law gomprise also some of the relations 


knqwn as ‘distant kindred”’ in tke Sunni law. 
€ 
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- In working out examples, the first step is to assign to the hus- 
band or wife (if any) his or her share according to the rule set 
forth ins. 59. Thenext’ step is to ascertain the class. to “which 
the surviving relations belong, and if there, be any sharers among 
them, to assign their, respective shares to them. If there isa re- 
sidue afitr the claims of the s*arers’are, satisfied, and there are re- 
siduaries (note the special meaning of this term), the residue is to 
be divided among them according to the rules set forth below, 


62. General Rule.—In each division of the first 
and the second class, and in the thirds chss where 
there are no divisions, the nearer excludes the more 


remote. ° . 
0 Lllustration. 


° 

A Shiah Mahomedan dies leaving a grandfather, a great. grandfather, a 
brother, and a brother’s son. The grandfather will exclude the great 
grandfather, and the brother will exclude the brother’s son ; but the brother 
does not exclude the grandfather, because they belong to different 
divisions of class I. 


63. Parents.—(1) The Tati succeeds, as a 
sharer, if the deceased has left, any lineal descendant: | 
as a residuary, if there be np such descendant. 


(2) The mother takes one-sixth, if there “be a 
lineal descendant, or, if there are two or more bro- 
thers, or one brother and two or more sisters, 
or four or more sisters, either* full or corsanguine 
otherwise, she takes one-third. ’ 

Bailiz, Part I1., 271-273. As to the father’s rights under the 


Hanafi law, see notes on ill. (p). p. 54 ante. Asto the mother’s 
rights under the Hanafi law, see Table of Sharers, no. 5. , 


64. Childrene—When there are children of both 
sexes, the, portion of each maje is double that of a 
female. : 

Baillie, Part IL., 276. 


65. Grandchildren—The children of each son 
take among them thé share which their father would 
have taken, and the children ef each daughter take 
among them the share wlfich their mgther would have 


? \ r) ° 
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taken, according to the rule, in, each hkranch of: 

descendants, of a double portion to the male. 


The same rule applies'‘to great ote -children, and 
remoter lineal descendants., ) 
7 
_ Llkstratzon. 6 
A Shiah Mahomedan dies leaving relations indicated in italics in the 
lowest line of the following table :-— : 


we 
Propositus 


> “4 | | 
son 2/5 son 2/) daughter 1/5 
c 


le | 
daughter 2/5 son (2/3 of 2/54/15) dagghter son 1d 
(1/8 of 2/5 =2/15) 
Here each son, had he survived the Propositus, would have taken 2/5. 
The daughter, had she survived the Propositus, would have taken 1/5. 
The shares of the grand-children will be as shown in¢:he table. As to the 


children of the second son, it wil!-be observed that the son takes a portion 
double that of the daughter. 


Baillie, Part II,, 278-279, 


66. Brothers and sisters—Full brothers or 
sisters exclude consanguine brothers or sisters, but 
neither brothers nor sisters full or consanguine 
exclude uterine brothers or sisters. 

C 


i) a € 
The«share ofa full brother is double that of a full 
sister, and the share of a consanguine brother 1S 
double that of a consanguine sister. 


The share of one uterine brother or sister is one- 
sixth: the collective share of two or more uterine 
brothers is one-third, to be divided cquany amy 
them.. 


Baillie, Part II., 280-281. The rules in the. second and third 
clauses are the same as in Hanafi law. 


67. Nephews and nieces—The anaes of each 
brother, fall or consanguine, divide among them the 
share which their father wotld have taken according 


c a T 


. 
‘\ 
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to the rule of the double share to the male, and the 
_ children of each sister divide among them the share 
‘which their mother would have taken, according to 
the same rule; but.the children of uterine »brathers 
and sisters’ divide equally”among them, without 
distinction of sex, the one-third or the one-sixth, as 
the case may be’ —) 
Baillie, Part IT., 28. 


68. Grand- parents—(1) ) If there are ‘no brothers 
or sisters, or descendants of brothers or sisters, the 

maternal grandfathers take one-thind ‘in equal 
portions, and the paternal grandfathers take two- 
thirds according to the rule of the double share fo a 
male. * 


(2) If there isa maternal grandfather or maternal 
grandmother, together with uterine brothers or 
sisters, the grartdfather counts as a brother and the 
grandmother asa sister, andthe mother’s third is 
divided among them all equally. 


If there is a paternal grandfather or paternal ’ 
grandmother, together with full or consanguine 
br othérs or sisters, the grandfather counts as a full 
or consanguine brother, and-the grandmother as a full 
or cqnsanguine sister, and, the father’s two-thirds will 
be divided among them according tothe rule*of the 
double portion to the male. ; 

The same principle apples when grand-parents 
are combined with the descendants of brothers or 
sisters. 


q Illustration. 


Father's father 2p ee ews, SSCL BSD 
° Father's mother wis it Ac - 1/8 of 23==2/9 
Mother's father ( —— . - we 1/20f 13=1/6 
Mother's mither ) Ti f a o = —~ 1/2 ade ' 
Baillie, Part IT., 281. ° 


c 
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_ 69. Uncles and aunts—The following rules 
govern the succession of uncles and aunts:— 


(1) Among claimants on the same side, and in 
the sanie degree of relationship, those of the whole 
blood are preferred to those of the half blood. 


Exception—The son ‘of a full, paternal uncle 
is preferred to a consanvuine paternal uncle, though 
the latter is nearer in degree, 

As to the meaning of the expression “same side,” see notes 
on 8.48, rule (1). « 

(2) If there are claimants on the paternal side, 
together with ¢laimants on the maternal side, the 
former will take collectively two-thirds, and the 
latter one-third. : 


Illustration. 

A Mahomedan dies leaving a consanguine paternal uncle and a full 
maternal aunt, The former, in virtue of his claiming through the father, 
will take two-thirds; the latter, in virtue of her, claiming through the 
mother, will take one-third. «> 

(3) Maternal aunts share equally with maternal 
uncles of the same kind, and uterine paternal aunts 
share equally with uterme paternal uncles. But full 
and consanguine uncles and dunts share according 
to the rule of the double portion to the male, * 


4) Among uncles and aunts on the same side, 
the distribution is governed by the same principle 
as among brothers and sisters of the deceased. 

Baillie, Part II.,°285, 286. P 


70. Children of uncles and aunts.—The children 
of uncles and aunts take the share of their respective 
parents in like manner as childreit of brothers and 
sisters. ae c 

Baillie, Part IT., 287. : 


71. Doctrine of ‘“Return.”—If there is a resi- 
due left after satisfying the claims of Sharers, but 
there is no«Residuary am the class to which the 

€ € 


¢ 


€ & 
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Sharers belong, the residue reverts to the Sharers i in 
the proportion of their respective shares. 


. Illustration. 
Mother =. J bew> se 1/6 increksed to 1/4 ° ® 
Dhughter ... é 1/2=3/6 ,2 5, 3/4 
Brother A: 0 


® 
"Note that by Hanafi law, the brotiter would have taken the residue 1/3. 
But by eShiah law he takes nq shing,efor he belongs to the second class of 
heirs, and no member of the second class can inherit so long as there is any 
member of the first class., In fact, the rule set forth in thg present section 
follows as a necessary consequence from the order of succession in which 
Heirs by Consanguinity inherit. 


72. No return to a wife—A wifeds fot in any 
ease entitled to the “return,” but the surplus will 
escheat to the Crown. . : 

Baillie, Part IT., 262. , 


73. Mother when not entitled to “Return.’— 
When the deceased has left a mother, a father, and 
one daughter, ind also two or more brothers, or one 
brother and two or more sisters, or four or more 
sisters, either full or consanguine, the surplus will 
“return” to the father and tlie daughter, but not to’ 
the mother. 


» - 
. Lllustration. 
Father ... “ as “lhe increased to 1 L/4 x (5/6) = 5/24 
Daughter =. 136 a 3/4 x (6; 6)= ben 
Mother .. ie see 1/6 
* 2 full brothers .. _ éexcludeéd, being bas of* the Wie 
Class.) Y 


The rule set forth in the present section follows from the state- | 
ment of law in Baillie, Part II., p. 272. This is the only case in 
which the mother is excluded from the “ return,” 


74. Doctrine, of “ Increase."—The doctrine of 
“ Increase ” has no place in Shiah Law ; for the only 
-case in which’under that law the sum total *of the 
* sharers could exceed unity is where a daughter or 
daughters are among the surviving relations, and 
the rule in that caseis to deduct from the share of the 
daughter or daughters the fraction in excess of unity. 


r) 


A 
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Illustration. é : 

“Husband wwe tee Uf 8/12 =3/12 
Daughter... oe we 1/26/12 reduced to oe 
Father og ace aee 1G = 8/12 
Mother RO r : =9/9 
s “ \ o (eo 

¢ 13/12 1 


Note.—Here the excess over unity is 1/12, and this will be deducted from 
the daughter’s original share, so that fier ultimate share will be 5/12. This 
will restore the total of the shares ¢o unity. ¢ 


Baillie, Part II., 263. Having regard to the rules of succes- 
sion among Shiahs, no case of ‘‘ Increase” is possible amongst 


heirs of the second or the third class. ° 


i - Miscellaneous. 


75. Eldest sqa—The eldest son, if of sound 
mind, is exclusively entitled to the wearing apparel 
of. the father, and to his Koran, sword, and ring, 
provided the deceased has left other property besides 
the ‘said articles. . 

Baillie, Part IT., 279. Z 


76. Childless widoW.—A childless widow is not 
entitled to a share in her husband’s lands, but only to 
«a share in his moveable‘property, and in the value of 
buildings or other structures farming part of his 
estate. © 
Baillie, Part 11., 295. Mir Aliv. Sajuda Begum (k); Umar- 
daraz Ali K han v. Wilayat Ali Khan (1). 
The expression ‘‘lands” in this section does not refer ta. agricul= 
tural land only, itt also to land forming the site of buildings: 
« Aga Mahomed Jaffer ¥. Koolsom Beebee (m). © 


77. Illegitimate child —An illegitimate child does 
not inherit at all, not even from his mother or her 
relations, nor do they inherit from him. 


_ Baillie, Part IL., 805 ; Saltebzadee Begum v« Himfaut Baha-« 


door (2). - 


—_— 


(k) (1897) 21 Mad. 27. 

(7) (5896) 19 All. 169. i 

(nm) (1897) 25 Cal. 9. | = 

(2) (1869) 12 WR. 512,58 C, on review (1870) 14 W. BR. 128. 
€ 


¢ 
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d - OBAPTER VI. 


> ° . Write 


[The leading authority oy the subject of Wills is the Hedaya 
(Guide) which was translated from she original Arabic into Per- 
sian by fouremoolvees or Mahomedan lawyers? and from Persian 
into English by Charles Hamilton, by order of Mr, Warren Has- 
tings, when Governor-General* of India. ‘The Hedaya was 
composed by Sheikh Byrhan-ud-Deen Ali, who flourished in the 
twelfth century. The autho» of the Hedaya belonged to the 
Hanafi School, and it is the doctrines of tliat school that he has 
principally recorded in that work. The Fatawa Alegngéri, a work 
of minor authority, was compiled in the sevegteenth century by 
command of the Emperor Aurungzebe Alumgger. It is ‘a collev- 
tion of the most authoritative futwas or expositions of law, on all. 

;points that had been decided up to the time of its preparation.” 
The law there expounded is again the law of the Hanafi sect, as 
the Mahomedan sovereigns of India all belonged to that sect. 
The First Part of Baillte’s Digest of Moghummudan Law is founded 
chiefly on that work. Both the Hedaya and Fatawa Alamgiri 
deal with almost all topics of Mahomedan Law, except that the 
Law of Inheritance is not dealt witht in the Hedaya. ‘The 
Hedaya is referred to in this and subsequent chapters by ethe 
abbreviatién Hed., and the references are given to the pages of Mr. 
Grady’s Edition of ‘*‘ Hamilton’s Hedaya.” The leading work on 
Shiah law is Sharaya-ui-Islam, for which see the preliminary note 


on p. 80 ants] . 7 


78. Persons capable of making wills —Subject to 
the limitations hereinafter set forth, every Mahomedan 
of sound mind and not a minor may dispose of his 
property by will. 

Hed. 673, , Baillie, 617. The age of majority as regards 
matters others than’ marriage, dower, divorce, and adoptien, is 
now regulated by the Indian Majority Act IX of 1875. Sec. 8 
of the Act declares that a person shall be deemed to have attained 
majority when he shall have completed the age of eighteen years, 
In the case, however, of a minor of whose, person 8r property a 

r) 
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guardian has been appointed, or of whoge property the superinten- 


‘ dence has been assumed by a Court of Wards, the Act provides 


that the age of majority shall be deemed to have been attained on 
the mipor completing the age of twenty-qne years. 


¢ 
Minority under the Maaomedan law terminates on completion 


of the fifteenth year, and therefore, before the passing of Aét IX 
of 1875, a Mahomedan, who had attained ‘the age of fifteen years, 
was qualified to make a valid‘disposition of his property (Ameer 
Ali, Vol, I, 19). But this rule of Mahomedan law, so far as 
regards matters other than marriagt, dower, and divorce, (adoption 
not being recognized by that law), must be taken to be superseded 
by the provisions of the Majority Act, for the Act extends to the 
whole of British Iadia (s. 1), and applies to every person domiciled 
in British India (s.3). Hence minority in the ease of Mahomedans, 
for purposes of wills, gifts, wakfs, etc., terminates not on the comple- 
tion of the fifteenth year, but on completion of the eighteenth 
year (0). ‘ 


Shiah law: suicide.—A will made by‘a person after he has 
taken poison, or done ‘any other act towards the commission of 
suicide, is not valid under the Shiah law: Baillie, Part II. 232. 
In Mazhar Husen v. Budha Bibi (p), the deceased first made his 
will, and then took poison, 4nd it wag held that the will was valid, 
though he had contemplated suicide at the time of makjng the will. 


79. Form of will immaterial—aA will may be 
made either verbally or in writing. 


“By the Mahomedan law no writing is required to make a will. 
valid, and no particular form, even of verbal declaration, is neces- 
sary as long as the intention of the testator is sufficiently ascer- 
tained’ (q). In a recent case before the Privy Council, a letter 
wiitten by a testator shortly before his death, and containing 
directions as to the disposition of his property, was held to consti- 
tute a valid will (r). The mere fact that, a doéument is galled 

4 


(0) Compare Madhub Chunder v. Rajcoomar ‘Doss (1874) 14 B.L.R. 76. 
(p) (1898) 21 All. 91. ‘ 

(q) Mahomed Altaf v, Ahmed Buksh €1876) 25 W.R. 121 

(") Mazhdr Husen v. Bodha Bibi (1898) 21 All. 91 


« 
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tamlik-nama (assignment), will not prevent it from operating a8 a 
will, if it contains dispositions which are to take effect after the 
executant’s ceath. Thys where a tamlik-nama purported to give 
S, in consideration of her devotion and affection to the executant, 
the exectitant’s propérty, ‘and provided that the executant siféuld 
during her life enjoy the income of the propesty, and that at her 
death, S and her heirs should becbme the owners of the property, 
it was held that the document oeratéd ag a will (s). 


80. Bequests to heirs —A bequest to an heir is 
not valid, unless the othtr heirs consent to the bequest 
after the death of the testator. . 


Explanation.—In determining whether : a person is 
an heir or not, regard is to be had not to the time of 
the execution of the will, but to the time of the 
testators’s death. ‘ 

: Illustrations. 
(a) A Mahomedan dies leaving him surviving a son, a father, and a 


paternal grandfather. *Here the grandfather is not an “heir,” and a 
bequest to him would be valid without the@ssent of the son and the father. 


(b) A, by his will, bequeaths certain property to his father’s father, 
Besides the grandfather, the testator had a sgn and a father living at the 
time of the will. The father dies in the, lifetime of A, The bequest to 
the grandfather cannot take e€ect, unless the son assents to it, fer the 
father beg dead, the grandfather is an “heir” at the time of A’s death. 


(c) <A, by his will, bequeaths certain property to his brother, The only 
relatives of the testator living at the time of the will area daughter and 
the brother. After the date of the Will, a son is born to A. The son, the 
daughter, and the brother all survive the testator. The bequest to the 
brother is valid, for though the brother wasan expectant “heir” at the 
date of the will, he could not succeed as an “heir” at the death of the 
testator, for he would be excluded fiom inheritance by the son. [If the 
daughter and the brother had been the sole surviving relatives, the brother 
would have been entitled to succeed as a “residuary,” and the bequest to 
him could not then have taken effect, unless the daughter assented to it] ; 
Byillie, 616; Hed. 672, , 

@ 
e(d) A bequeaths certain property to one of his sons as his executor - 
upon trust to expend such portion thereof as he may think proper ‘for the 
testator’s welfaxe hereafter, by charity and pilgrimage,” and to retain the 


(8) Saiad Kasum v, Shaista Bibi (1875) 7N.W.P. 31s. 
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surplus for his sole and absolute use. The other sons do not consent‘to the 
«legacy. The bequest is void, forit is‘‘in reality an attempt to give, 
under color of a_ religious bequest,” a Jegacy to ope of the « heizs, 
Khajooroonissa v. Rowshan Jehan (1876) 2 \Cal. 184, L. R. 3 f. A, 291. 
{If the kequest had been exclusively for religious purposes, and if those 
purposes had been sufficiently defined, it would have been ‘valid to the 
extent of the bequeathable third]. > é 

(e) A Mahomedan leaves bim “surviving a soi and a daughter. To the 
son he bequeaths three- fourths of* his property, and to the daughter 
one-fourth. The daughter may not consent to the disposition, and she is 
entitled to claim 4 third of the property as her share of the inheritance : see 
Fatima Bibee v. Ariff Ismailjee (1881) § C.L. RB. 66. 


Hed. (21; Baillie, 615, as to Explanation. Under the 
Mahomedan law a bequest to an heir is not valid without the 
consent of the ofher heirs (t). The policy of that law is to 
Prevent a testator from interfering by. will with the course of 
“devolution of property according to law among his heirs, 
although he may give a specified portion, as much as a third, to a 
stranger (vu). The reasonis that a bequest in ‘favor of an heir 
would be an injury to other heirs, inasmfich as it would reduce 
their legitimate share, and “would consequently induce a breach of 
the ties of kindred” (Hed. 671). But this cannot happen if the 
other heirs, “having artived at the age of majority,’ consent to 
the bequest. The consent nécessary tg give effect to the bequest 
must be given after the death of the testator, for po heir is 
entitled to any interest in the property of the deceased in his 
lifetime. “ See notes under the head ‘Powers of alienation of 
a Mahometlan gs ’at'p. 40 ante, ‘ 


Til. “(e) peaeannGs the case ofa bequest of the whole of the 
testator’s property to all the surviving heirs. The shares 
according to law would be 2/8 for the son, and 1/3 for the 
daughter. The daughter may object to the bequests, and claim 
her share, for the bequest to her is only of a fourth. 


A bequeaths the rents ofa house to one of hig, sons for life, 


and, after his death, to a charitable society for the benefit of ‘the 
poor, The other sons do not consent to the ‘legacy. The bequest 


4 


Se Wp ayatun v. Bilaiti Khanum (1903) 30 Cal. 683. 
(wu) Khajooroonissa v. Rowshan Jehan (4876) 2 Cal. 184, 196, L. R. 3 I. 
A, 291, 307. ? 
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toetha son being void for want of assent of the other sons, the 
subsequent bequest also will not take effect (v). 


Shiah Duw.—Under the Shiah Lawes the: aondeily of due otllér 
heirs Js not ngcessary to validate a bequest to ai heir, provided the 
bequest does not exceed the legal third A ei! Part II., 244), — 


81. Extent of iaaeniad ‘power. —A Maho- 
medan cannot by will dispose of more than 4 third of 
the surplus of his estate after payment of funeral 
expenses and debts. Bequests in excess of the legal 
third cannot take effect, unless the heirs consent 
thereto after the death of the testator.” ° 


Hed. 671. It will be seen from this and the preceeding section 
that the powers of a Mahomedan to dispose of his property by will 
are limited in two,ways : first, as regards the persons to whom 
bequests could be made; and secondly, as regards the extent to- 
which he could oq ituth his property. Jhe only case in which 
testamentary dispositions are binding upon the heirs, is where the 
bequest does not exceed the legal third, and it is made to a person 
who is not an heir. Buta bequest in excess of the legal third,. 
may be validated by the cons#t of the heirs ; Similarly, a beqrest 
to an heir may be rendered valid by the consent of the other heirs. 
The reason is that the limits of testamentary power exist sglely for 
the benefit of the heirs, and the heirs may, if they like, forego the 
benefit by giving theirconsent. For the same reason,, if the testator 
has no heir, he may bequeath the whole of his property to a stranger 
(sees. 5 53 ‘above, and Baillie, 614). 


As to the consent of heirs necessary to validate a legacy exceed- 
ing the legal third, it is to be remembered that the consent once 
given cannot be rescinded (Hed. 671). The consent need not be 
express: it may be signified. by conduct showing a fixed and 
unequivocal intention. A bequeaths the whole of his property, which 
consists of three houses, toa stranger. The will is attested by his 
two sons who arg his only heirs. "After A’s death, the legatee 
enters into possession, and recovers the rents with the knowledge 

5 


: m ] 9 
(v1) Fatima Bibee vy. Ariff Ismailjge (1881) 9 C. L. RB. 66, with facts 
slightly altered. 
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of the sons, but without any objection from them. Those facts 
are sufficient to constitute consent on the part of the sons, and the 
beqzest ‘will take effect as agdnst the gonS<and persons claiming 
through them (w). . ‘ 

Bequests for pious purposé, like other, bequests, can only be 
made to the extent of the béquegthable third. e 

a commission to an executor, by way, of remuneration, is ‘a 
gratuitous bequest, and . . . certyinly mot in any sense a debt.” 
It is therefore subject to the rules contained in this and the pre- 
ceeding section (2). 


_ Shiah Law.—nder the Shiah law, the consent necessary to 
validate a bequest eXceeding the legal third may be given in \the 
* lifetime of the testator : Baillie, Part II., 233. 


82. Abatement of legacies.—If the bequests 
exceed the legal third, and the heirs refuse their con- 
sent, the bequests abate i in equal proportions. 


Hed. 676 ; Baillie, 626, 627. 


83. Bequests to.unborn persons.—A bequest to a 
person not yet in existence at the testator’s death is 
void ; but a bequest may be made to a child in the 
womb, provided it is born within six months from 
the date of the bequest. 

The leYatee, according to Muhomedan law, must be & person 
competent to receive the legacy (Baillie, 614); he must therefore 
be a person in existence at the death of the testator (y). 


As to a bequest to a child in the womb, see Hed. 674. 


‘84. In what case a legacy lapses.—If the 
legatee does not survive the testator, the legacy can- 
not take effect, butit, will lapse and form, part of the 
residue of the testator’s property. : 

See Hed. 679. Compare the Indian Succession Act, s. 92, 
which, however, does not apply to Mahomedans. . 

(1) Daulagram v. Abdul Kayum. (190%) 26 Bom. 497. See also Sharifa 
Bibi v. GQylam Mahomed (1802) 16 Mad, 43. , 


? (7) Aga Mahomed Jaffer v. Koolsom Beebee (1897) 25 Cal, 9, 18. 
(y) Abdul Cadur v. Lurner (1884) 9 Bom. 158. 
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Shiah Law. —Under the Shiah law, the legacy would, in such a 
case, pass to the heirs of the legatee, unless it is revoked by the 
testator ; but if the legatve should die) without leaving any herr, 
the leeser would pass to the heirs of the testator (Baillie, Part IL., 
247).° , 


85. Subiect of legacy—+It if nat necessary for the 
validity of a bequest, that the thing bequeathed 
should be in Ae. at the time of the execution of 


the will; it is sufficient if it exists at.nthe time of the 
testator’s death. . 


° ® 
Baillie, 614. The subject of a gift must be 3 existence at the 
time of the gift ; see s. 100 below. : 


86. Revocation of bequests—A ‘Kanne! may be 
revoked either expressly or by implication. 

Hed. 674; Baillie, 618. The revocation is express, when 
the testator revokes the bequest in express terms, either oral or 
written. Itis implied, when he does an act from which the 
revocation may be inferred. 

It is doubtful whether ifa testator deny that he ever made a 
bequest, the denial operates as a tevocation; but the better 
opinion seems to be that it does not: Hed. 675 ; Baillie, 619. 


87. Implied revocation—A bequest may be 
revoked by an act which occasiong an addition to the 
subject of, the bequest, of an extinction ‘of, the 
proprietary right of the testator. 


» 


Illustrations. 


(a) A bequest of a piece of land is revoked, if the testator subsequently 
builds a house upon it. 


(b) A bequest of a piece of copper is revoked, if the testator 
subsequently converts it into a vessel. 


(c) A beques! ofa hpuse is revcked, if tile testator sells it, or makes 
a gift of it to another. 


Hed. 674, 675; Baillie 618. The ilJustrations are taken from the 
Hedaya. : 


88. Revocation by subsequent will—A bequest to 
. one person is revoked bya beques> in a subsequent will 
of the same property to anvther. But .a subsequent 
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bequest, though it be of the same property, to 
another person, in the same will, does not operate as 
a Revocation of the prewious bequest, and the, property 
will be divided between the two legatees 1 in equal 
shares. c 


Hed, 675 ; Baillie, E20. ° 
89. ‘Executor need not be a Moslem—lIt is not 


necessary that the executor of the will of a 
Mahomedan should be a Mahomedan. 


€ 
( 


A Mahomedan, may appoint a Christian, a Hindu, or any 
fon-Moslem as his executor: Moohummud Ameenoodeen v. 


Moohummud ee (2); Henry Imlach v. Zuhooroonnisa (a), 


90. Powers of executors—The powers and duties 
of the executors of a Mahomedan will are now 
determined by the provisions of, the Probate and 
Administration Acts in cases in which that Act 
applies. 

Per Sargent, C. J., in Shaik Moosa v. Shaik Essa (b). The 
Prebate and Administratioh Act, 1881, applies amongst others 
to Mahomedans. Before the passing of that Act, the powers 
and duties of Mahomedan executors were determined by the 
Mahomedan law ; since | the passing of that Act, however, they 
are determined by the provisions of that enactment. The 
provisions of ‘the Probate and Administration Act are now 
extended almost to the whole of British India, and if. is therefore 
thought unnecessary to set out the rules of Mahomedan law 
one the subject. It is important to note that when there are 
geveral executors, the powers of all may, in the absence of any 
direction to the contrary in the will, be it ge by any one of 
them who has proved the will or takeu out‘ administration 
(s.92). But where there is only oneexecutor, he may exercise all 
the powers of an executor without proving the wil (c). 


c 


(c) (1845) 48, D.A.5 
(a) (1828) 48. D. A, 23. 

(b) “(1884) 8 Bom. 24f, 256. 
(c) Ib. g 
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- » Deati-BED GIFTS AND ACKNOWLEDGMENTS. 


91. Gift made during dgattt-illness—Gifts wade 
by a Mahomedan during ntarz-ul-maut or death- 
illness, eannot take effect, beyond’ a third of the 
surplus, of his estate after, payment of funeral 
expenses and debts, ufless the’heirs give their 
consent, after the death of the donor, to the excess 
taking effect ; nor can such gifts take effect, if made in 
vor of - heir, unless the other iaitae consent 
thereto after the donor’s death (d). A 


Explanation.— A. marz-ul-maut is a malady which 
induces an apprehension of death in the person 
suffering from it, and which eventually results in 
his death. 


Hed. 684, G85; Raillie, 542, 544. 


Result of decisions (e).—It is an essential condition of a 
marz-ul-ntaut that the person suffering from the marz (malady) 
must be under an apprehension of maui (death). ‘ The most valid 
definition of death-illness ig, that it is one which it is highlye pro- 
bable will issue fatally” (Baillie, 548). But it must be noted that 
mere apprehension of death is not sufficient to constitute marz-ul- 
maut: it is further necessary that the marz should have ended 
fatally. Hence it follows that ifea gift be made by a pérson during 
marz-ul-madut of the whole of his property, it will take effect to 
the extent of the whole, ¢f he subsequently recovers from the illness. 
Where the malady is of long continuance, as, for instance, con- 
sumption or albuminuria (f), and there is no immediate apprehen- 
sion of death, the malady could not be said to be marz-ul-maut : 

(4d) Wazir Jan v. Saiyyid Altaf Ali (1887) 9 All. 357. 

(c) FatimarBibee y. Ahmad Baksh (19¢8) 31 Cal. 319; Hassarat Bibi 
v.’ Goolam Jaffar (1898) 3 C.W.N.57; Muhamnad Gulshere Khan * 


Mariam Begam (1881) 3 Alb. 731; Labbi Beebce v. Bibban Beebee (1874 
6 N.W.P. 159. 


(f) In Fatima Bibee’s case, cited*above, the deceased had suffere} from 
albuminuria for*more than a year before his death, and there was no imme- 


diate apprehension of death at»the time when the deceased made the gift in 
question in that case. 
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but it may become marz-ul-maut, if it subsequently reaches such 
a stage as to render death highly probable, and death does in fact 
ensue.’ According to the Hedaya, a malady is said tocbe of ‘* long ° 
continuance,” if it has lasted a year, so that a disease that has 
lasted for a period of one yearn des not constitute a deatlr-illness ; 
for ‘‘the patient has« become familiarized to his disease, which is 
not then accounted as sickness” (Hed. 685). . But ‘‘ this limit of 
one year does not constitute a hard<4nd-fast rule, and it may mean 
a period of about one year’ (9). . 


92. Seisin—A gift made’ during marz-ul-maut 
is Subject to all the conditions necessary for the vali- 
dity of a gift nelaging seisin by the donee. 


Baillie, 542. As to the conditions necessary for the validity of 
gifts, see the Chapter of Gifts, below. See also the cases cited 
in foot-note (¢), p. 97 ante. A death-bed gift is essentially 
a gift, though the limits of the donor’s power to dispose of his 
property by such a gift are the same as the limits of his testamen- 
tary power. It is therefore subject to all the “conditions of a gift, 
among which is included the taking of possession before the death 
of the donor. cr 


93. Death-bed acknowledgment of debt.— An 
acknowledgment of a debt may be made as well dua 
death-illness as ‘‘in health.” 


Whenrthe only proof of a debt is an acknowleds- 
ment made during desth-illness, the payment of the 
debt is to be postponed until after the liquidation of 
debts acknowledged by the deceased while he was 
“in health,” or debts proved by other evidenée. But 
an acknowledgment of a debt made during death- 
illness in favor of an heir does not constitute any 
proof of the debt, and no effect will be given to it, 
unless the other heirs admit that the debt is due. . 


Hed. 436, 437, 458, 684, 685 ; Baillie,*683, 684. This section 
is to be read with s. 21, The provisions of the present section 
will govern the ‘‘ prorities’’ of debts referred to in that section. 


(g) Hatima Bibee’s case, 326 : see supra, 
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94, “Gift” defined 4A hiba of gift is “a trans- 
fer of property , made immediately, and without any 
exchange.” ‘ 


¢ 


This is the definitionsof Ieba‘as gyfen in the Hedaya, ‘ p- 482, 
The term “exchange "” (ewaz) is synonymous with “ considera- 
tion.” A Aiba isa transfer without «waz or consideration. A 
hiba-bil-ewaz isa gift for consideration : see s. 114 below. 


95. ; Capacity for making gifts. —KEvery Maho- 
medan of sound mind and not a minor may dispose 


of his property by gift. 
See Hedaya, p. 524, As to minority, see notes to s. 78, ante. 


96. Gift need not be in writing —A gift may be 
made either verbally or in writing. 


See Kamar-un-Nissa Bibi “v. Hussaini Bibi (h), where a verbal 
gift was upheld by the Privy Council. a 


Itis to be noted that the provisions of the Transfer of Pro- 
perty «ict which relate to gifts (ss. 122-128) do not apply to 
Mahomedans (s. 129). Itis not therefore necessary urder the 
Mahomedan law that a gift of immovable property should be 
made by a registered instrument as required by s. 128 of that Act, 


See also Bailliey 509, * 


$7. Extent of donor’s power.—A gift, ag distin- 
guished from a will, may be made of the wvinole of 


the donor’s property, and it may be made even to 
an heir. 


€ 
‘¢ The policy of the Mahomedan law appears to be ¢o prevent a 
testatof interfering by will with the course of the devolution of 
property according to law among his heirs, although he may give 
a specified portion, as much as a third, toa stranger, But it also 
appears that a holder of property may, to a certain extent, defeat 
—— ee ee EE — EE 


« (2) (886) 3 All. 267. . 
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t 
, the policy of the law by giving in his lifetime the brole or any part 
of his property to one vf his sons, provided he complies with cer- 


tain forms” ao >». @®- —_* 


a 
It need hardly be stated that a Mahomedan may dispose of the 
whole of his property by gift in davor of a stranger, to the entire 


exclusion of his heirs. ° Fea, BF : 
4 


98. Subiect of gift—Actionable glaims and 
incorporeal property may form the subject of gift 
equally with corporeal property (jf ). 


Illustration. 
A gift may be made of debts, negotiable instrunfents, or “of Government 
promissory notes (2%) ; of malikana (1) or of zersindari rights (mm); or of 
Jands let on lease (7) or held under attachment (0), 


‘« Hcba in its literal sense signifies the donation of a thing from 
which the donée may derive a benefit ;’’ Hed. 482. “ Gift, as it is 
defined in law, is the conferring of a right of property in something 
specific, without an exchange.” Bailie, 507. 


The @&8es cited in the above illustration would not have arisen 
at all, had it not been for the wrong n¥tion which prevailed at one 
time that chas or actual nossession’ was necessary in all cgses to 
constitute a valid gift. Conformably to that notion, it was con- 
tended in those cases that corporeal property alone could form the 
subject of gifts, for it is only that kind of property that is susceptible 
of chads or actual possession. Butt that notion has long since been 
rejected as erroneous, and it has been held that when the subject 


G@) Khajoorvonissa v. Rowshan Jehan (1876) 2 Cal, 184, 197; L. R. 3 

. A. 291, 307. See also the observations of their Lordships of the. Privy 
Council in Nawab Umjad Ally Khan v. Mohwmdee Begum (1867) 11 
M. I. A. 517, 646. e 

(j) Ameer Ali, Vol. I., 27. See the cases cited in the illustration. 
(k) Mullick Abdool Guffoor v. Muleka (1884) 10 Cal. 1112, 1125. 

*(l) Jb., pw 1125. A malikana right is the right to receive feom the 
@overnment a sum of money, which represents the malik’s (owner's) share 
of the profits of the revenue-paying estate, when from his declining to pay 
the revenue assessed by the Government, or from any other cause, hig estate 
is taken into kfas or actual qossession of Government, or transferred to 
some other person, who is willing to pay the rate assessed. 

(m) Jb., p. 1126, * 

(x) /0., p. 1124. bed ° : 

(0) Anwari Begam v. Nizam-ud-Din Shah (1898) 21 All.165, 167. 
e 


e 
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of a gift is not jusceptible of actual possession, as in the case of 
choses in action and incorporeal rights, the gift may %e completed 
by doing any act which has thqeffect of draysferring the owleleaa 
from the donor to the donee (sée s. 102 , below). Hence 4 gift may 
be made not only of cérporeal property, but incorporeal property and 
actionable rights. Debts, negotiable instruments, and Government 
promissary notes are dil choses in action, or, to use the phraseology 
of the Transfer of Property Act, nctionality claims, 


Lands held under attachment.—The effect of an attachment 
is not to divest the judgment-debtor of possesszon in the property: 
‘ but of the ownership. The judgment-debtor may pay the amount 
of the decree, and Sesume possession; or if he has transferred 
the property by gift, the donee may pay the judgment- 
debt, and release the property from attachment. If the 
property is sold in execution of the decree, the gift will take 
effect-to the extent of the surplus of the sale-proceeds after 
payment of the costs of the sale and of the, judgment-debt (). 
But it is a mistake to suppoSe that a gift of property held under 
attachment does not operate at all, because the possessioe was in 
the sheriff at the time of the gift. No doubt, the High Court of 
Bombay has held that a valid gift cannot be made of a property 
in the possession of a mortgagee ; but tliis view, it is submitted, is 
untenable; sees. 99 and notes. If the view held by thé Bombay 
High Court is correct, it follows that a valid gift cannot be made 
of a pti held under #:tachment. 


99. Gift of equity of redemption.—A oift may be 
made by a mortgagor of his equity of redemption. 
But it has been held by the High Court of Bombay 
that.a gift of an equity of redemption i is not valid, if 
the mortgagee is in possession of the property at the 
time of the gift (q). : 


The“Bombay High Court does not hold ‘that an equity of 
redemption could not form the subject of a gift in any case. 
What it does hold is that a gift of an equity of redemption is not 


(yp) See Code 6f Civil Procedure, s. 276. 
« (4). smd v. Ramji (1899) £3 Bom. 682 ; Mohinudin v. Manchershak 
(1882) 6 Bom. 650. 
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- valid, if the property at the time of gift is in a possession of the 
mortgagee. "The ground of the Bombay decisions is that delivery 
of possession by theedondr to the onee is a condition essertial to 
the validity of a gift; and the mortgagor cannot deliver-possession 
to’the donee, if the mortgagee isvin possession. It is quite true 
that seisin by the donee is a condition necessary for the validity of 
a gift, but it is equally established that when the subject of a gift 
is not in its nature capable of actual possession, *the® gift may be 
perfected by appropriate acts on the part of the donor which may 
have the effect of transferring the ownership ; see & 102 below. 
When the mortgagee is not in possession of the property morgaged 
to him, a gift of the equity of redemption is not valid unless. the 
mortgagor delivers possession of the property to the donee ; for the 
mortgagee not being in possession, the mortgagor could deliver 
possession of the mortgaged property to the donee. But when 
the mortgagee 78 in possession, the mortgagor could not deliver 
possession to the dohee, and, it is submitted, that the gift may in 
that event be completed by some other appropriate method. Ii 
this be‘S@, the Bombay decisions cannot be correct. In fact, the 
authority of these decisions has already been questioned by the 
High Court of Allahabad, (r). ; 


e, bad 


100. Gift of future property.— A gift of property 


not actually jn existence at_the time of gift,eis void. 


a Iléustrations. ° 
(a) A makes a gift toB of “the fruit that may be produced by his 
palm-tree.” The giftis void : Baillie, 508. 


(b) A Raaiomedan executes a deed in favor of his wife, purporting to 
give to the wife and her heirs in perpetuity Rs, 4,000 every year out of his 
share of the income of certain jaghir villages. The gift is void, for it is in 
effect a gift of a portion Sf the future revenues of the villages: Amtul 
eee v. Mir ros (1896) 22 Bom. 489, 


” Baillie, 508. 3 . 


101. Gift of property held adversely to, the 
donor.—A° gift of property in the possession ‘of a 


Se * — EE : __ 

(r) Rahim Bakhsh vy, Muhammad Hasgn (1888) 11 All. 1,10; Anwari 
Begam v. Nizam-ud-din (1898) 21 All. 165, 170, 171. See also Ameér Alf, 
Vol. I., 29, 30. ; 


J 4 


4 
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person who “ha it adversely to the donor is not: 
valid, unless the donor spbsequentl y acquires posses- 
sion,and puts the donee,in, possession of the property. 


. Lllustrations. € ‘ 


(a) A executes a deed of giftin favor of his nephew, conferring upon him 
the proprietary right to cortaiwlands of @hich he is not in possession, but to 
recover which he had brought an action, then pending, against Z. 
A dies during tle péndency of the suit. ghe gift is void, for it has not 
been completed by delivery of possession to the nephew: Macnaughten, 201. 


(b) A*exeeutes a deed of gift in favor of B, conferring upon him the 
proprietary right to certain lands, then in the possession of Z,and claimed 
by Z adversely to A. GA dics without acquiring possession of the lands. 
After A’s death, B sues Z to recover possession fromhim. The suit will not 
lie, for the gift has not been completed by delivery of possession to B: 
Meherali v. Tajudin (1888) 13 Bom. 156; Rahim Bakhsh v. Muhammad 
Hasan (1888) 11 All, 1. 


This rule is virtually a corollary of the proposition that delivery 
of possession to the donee iscnecessary to complete a gift. As 
such, its proper place would be somewhere after s. 102. But the 
rule is set forth here, as it is more closely allied to the subject- 
matter of ss. 98-100, which enymerate the different kinds of pro. 
perty that may form the subject of a gift® 


€o 
In ill. (a), the nephew could not claim to continue the suit as 


donee, for the gift is not complete. : 
¢c 


Oo € 

As toill. (b), it may be stated fas the suit would no% lie, even 
if B were authorized by A to sue Z to recover possession. The 
reason is. that the gift being inchoate, B has got no right to sue. 
We are unable to concur in the view taken by a learned writer, that 
the gift could be completed by B by instituting a suit against Z and 
recovering possession in A’s lifetime ; for sich a suit cannot lie at 
all, not even if it was brougkt by B with A’s authority and on his 
behalf “(s). The mistake has arisen from a misapprehension of ‘a 
passage in the judgment of the Privy Council in Mahomed Buksh 
v. Hosseini Bibi (t). The said passage.runs as follows ; 


¢ 
_ () _ See Sir R. K. Wilson’s Digest of Anglo-Muhammadan Lew, s. 306. 
(¢) (1888) 15 Cal. 684, 702; L. R. 15 1. A. 81. 
€ 


ae | 


€ 
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. ‘In this case it appears to their Lordships that the ad did all she could 
do to perfeet the contemplated gift, and that nothing more was required 
from her. The gift was abtengled with the utmost publicity, the, hibanama 
itself authbrises the donces to take posseesian, and it appears that Mm fact 
they a did take possession. Their Lordships hold, unsler these circumstances, 

there can be no objection to the giét on the ground that Shahzadi had 
be possession, and that She herself cc nog give possessions at the time.” 

The above passage must be read in the light of the facts of the 
case. The facts do not “show that the subject of- the gift was in 
the hands of any person dhlinsiae adversely to the donor, or that 
the donees recovered possession by a suit or * other legal jproceed- 
ings. It was a case of a gift of an undivided share by an heir of a 
deceased Mahomedan to her co-heirs, and the? co-heirts, it seems, 
took possession of the whole of the inheritarfte including the share 
of the donor without any litigation. 


102. Tender, acceptance, and _ seisin.—It is 
essential to the validity of a gift that there should 
be a declaration of gift by the ‘donor, and acceptance 
of the gift by the donee ; and that possession should 
be taken’ by the donee of the thing given at the time 
of acceptance, or, if at a subsefjuent period, with the 
express permission of she donor. But where the subject 
of the gift is not capable of actual possession, the gift 
may be completed by any act on the part of the donor 
Which may have the effect of transferring the ownership. 


Bxplatation—Regi ishenion of a deed of oift is not 
an adequate substitute for seisin. , 
» 


Lllustrations. E 


(a) A gift of lands in the occupation of tenants may be completed by 
a request by the donor to the tenants to attorn to the donee: Shaik 
Tbhram v. Shaik Suleman (1884) 9 Bom. 146,150. [Here the request to 
the tenants torattorn, to the donee is am act on the part of the donor 
which has the effect of transferring the ownership. | 4 

(b) A gift of Government promissory notes may be completed by 
endorsement and delivery to the dénee: Nawab Umjad Ally Khanv. 
Muhumdee Begum (1867) 11 M. 1. A. 517, 544. 


(c) A gift of zamindari rights, held under Govermment, may be 
completed by mutation of names in the books of the Collecar: Sgjjad, 
Ahmad Ahan v. Kadri Begam (1895718. All. 1. 


" y 
. > b) 


€ 
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€ 

(d) A GAS. to his wife a receipt passed to him by a Bank in 
respect of money deposited by him with the Batak, and sayS$, “After taking 
a bath I will go to the Bank and (ransfer the papers to your name.’ ie 
receipt contains in the, margin “he words ‘nét transferable ” A dies 
before the transfer is effected. The giftis void: dga Mahomed Jaffer 
v. Koolsom Beebee (1897) 25 Cal. 9, 17. [The receipt ‘being not 
transferable,” the donor’s righ{ to receive the ‘money from the Bank 
cannot be transferred by a mere delivtry of the receipt. | 

(e) A exedutes«a deed of gift of a house bélonging to himin favor of 
B. No sort of possession is delivered to f, but the deed is duly registered, 
The gift is not valid, fof registration does not eure the want of delivery 
by the dond?t: @/ogulsha v. Mahamed Saheb (1887) 11 Bom. 517, followed 
in Ismal v. Ramji (1889) 23 Bom. 682. 


“Hed. 482; Baillie, 518. See s. 98, above. 


As regards seisin, a distinction ought to be drawn between 
cases where from the nature of the subject of the gift actual 
possession could not be given to the donee, and ‘cases where such 
possession could be given to the donee (wu). ‘‘ There is no doubt 
that the principle of M.homedan Jaw is that possession is 
necessary to make a good gift, but the question is, passession of 
what? Ifadonor does nof¢ transfer to the donee, so far as he can, 
all the possession which he oan transfer, the gift is not a good 
one. As we have said above, there is*in our judgment, nothing 
in the Mahomedan law to prevent the gift ofa right to® ‘property, 
The doncr must, so far as it ts possible for him, transfer to the 
donee that,which he gives, namely, such right as he himself has: 
but this does ndt imply that where a right to propefty forms the 
subject of a gift, the gift will be invalid unless the donor 
transfevs, what he himself does not possess, namely, the corpus 
of the property. He must evidence the reality of the gift by 
divesting himself, so far as he can, of the whole of what he 
gives” (v). Thus in Mahomed Buksh v.* Hosseini Bibi (w), their 
Lordships of the Privy «Council, in upholding+a gift of an 
undivided shure in the estate of a deceased Mahomedan by an 
heir of the deceased to her co-heirs, observed: ‘In this case it 
appears to their Lordships that the lady did all shecould to perfect 


(u) Mullick Ubdool Guffoor v. Muleka (1884) 10 Cal. 1112. 
(v) CG) *Anwari Begam v.“Nizam-ud-Din Shah (1898) 21 All. 165, 
(w) 1888) 15 Cal. 684, L. R. 15 IgA. 81. 

C 


AS 
€ 


c ( 
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the contemplated gift, and that nothing more wf required from 
-her.”” In fact, in considering the question®of delivery of 
pessession, regard must be had to the nature of the property 
which fosms the subject of the gift.’ If the gift be of ‘a skare of 
inheritance not yet divided off, as in the dary Council case cited 
above, it is : impossible for the dowor to deliver actual possession — 
of the share, and the gift maysthen be gompleted by any’ act on 
the part of the donor which may have the effect of transferring 
the ownership. And this, if, was held by theif L8rdships, was 

done by the donor in the above case. > 


103. Gift of property in possession of*donee.— 
Where the subject of the gift is already in the 
possession of the donee, the gift may be completed 
by declaration and acceptance, without formal 
delivery and seisin. 

” Illustrations. 
(a) A gift ofa ee in the possession of a bailee, a trustee, a 


tenant, a lessee, a pledgee, or a mortgagee, may be completed without 
formal transfer of possessiun: Hed. 484; Baillie, 514. 
a) 

(b) A makes a gift of a honse to aservantin his employ for the collection 
of rents. There is no evidence of any ,“ overt act showing transfer of 
possession of the property. ” fhe giftis void, fora servant or amsagent 
for the cojlection of rents cannot be said to bein “possession” of the 
property of which he collects the rents: Valayat Hossein v. Maniran 
(1279) 6 GC. LL. R. gy. 2 


% 


Hed? 484 ; Baillie 514. ° ) 


2 ° 

104. ‘ Mushaa”’ defined.—‘ J/ushaa” is an un- 

divided share in a property whether movable or 
immovable, 


It is not to be supposed that the term mushaa is restricted in its 
meaning to an undivided share in a property capable of partition. 


105. Gift of mushaa.—(1) A valid gift may be 
made of an undivided share (mushaa) in property 
which is not capable of partition. 


‘ 


(2) A gift of an undivided share (mughaa) ‘in 


property which is capable, of partition is invalid’ 
a . , 
es 
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( fasid), buy not void (batil) : he eift being merely 
invalid, it may be perfected and. re endered valid’ by 
subsequent partition and delivery to the donee of the 
donor’s share. . © * 


Exception. =e where a property whichis capable 
of partition is held by Several co-sharers, any one of 
them may make a valid gift of his undivided share 
(mushaa)*to ‘any one or more of the other co-sharers. 


e 


ay Illustrations, 


of Sub-seetion (1)—(a). <A, who is the owner of a house. makes a gift 
te B of the House and“of her right to use a stairease held by her jointly 
with the owner of an afjoining house. The gift of A’s undivided share in 
the staircase is valid, for it is a gift of muskaa in property not capable 
of partition. Kasim IIusain v. Sharif-un-Nissa (1883) 5 All, 285. 


of Sub-section (2)—(b). A makes a gift of her shave in certain lands 
to B. The share is not divided off at the time of gift, but it is 
subsequently separated, and possession thereof is “elivered to B. The gift 
is valid: Muhammad Mumtaz Ahmad v. Zubaida Jan (1889) 11 All. 460, 
L. R. 161. A. 205. x 


of Hueception—(c). A Mafomedan female dies leaving a mother, a son, 
and @ daughter, as her only heirs, The mother may make a valid gift of her 
share, before division, either to the son, or to the daughter. or jointly to the 
son and daughter: Mahomed Buksh v. Hosseini Bibi (1888) f8 Cal. 684, 
70h; Ls. R.gtS 1.5. 81. 


€ 


(d). A, E, and C are co-sharers inea certain zamindari. Eacheshare is 
separately assessed by the Government, having a separate number in the 
Collector’s books, and the proprietor of cach share is entitled to collect a 
definite,share of the rents from the ryots, A makes a gift of kis share to Z 
without a partition of the zamindari. The gift is valid, for it is not a 
gift strictly of a mushaa, the share being definite and marked off from 
the rest of the property: Ameeroonnissa v. _Abadoonissa (1875) 15 B, 
L. RB. 67, L. R. 21. A. 87. 


Hed. 483 ; Baillie, 515-517. In Muhammatl Munitaz v. Zubsida 
Jan, upon which the second illustration és based, their Lordshtps 
of the Privy Council observed,: ‘the dodtine relating to the 
invalidity of gifts of mushaa is wholly finadapted to a progressive 
state of society, and ought to be confined within the strictest 

€ 


« rules.” ° : 


€ 


( c 
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The term mashaa is Mtved from shuyuu which fignifies confu- 
sion? An updivided share is called mushaa, because of the 
confusion that might liply arise in the enjoyment of the Rroperty, 
if a gift were made of an undivided ghase in the property by® one 
co-sharer top stranger. No such confusion c&n arise, if the gift 
be by one co-sharer to,another co-sharer. Hence the rule of the 
Hanifa law that when a property Reld by severa} co-sharers is capable 
of partition, the gift of an undivided share in that property in 
favor of a stranger does not take effect until the share is divided off 
from the rest of the property, and possession thereof is delivered to 
the donee. ‘‘Seisin in cases of gift is expressly ordained, and 
consequently a complete seisin 1s a necessary condition v) Hed. 483. 


Madras Presidency.—The Mahomedarm law of gifts is 
administered in the Madras Presidency asa matter of equity and 
good conscience, and the High Court of Madras has accordingly 
refused to adopt the doctrine of mushaa on the ground that it is 
‘“‘ wholly unadapted to a progressive state of society,” and therefore 
opposed to equity and good conscience 4). Sees. 6, above, and 
the notes on s. 2. 

Bae 


Shiah law.—Under the Shiah law, a gift of a mushaa in pro- 
perty capable of partition is equally valid with a gift of mushag in 
property not capable of partition : Baillie, Part II., 204. 


106. Gift to two donees—A gift of pyoperty 
which is capabie of partition to two persons jointly is 
invalid, but it may be rendered valid by, subsequent 
possession, on the part of each donee, of a specific 
portion of, the property. 

Llustration. 

A makes a gift of a house to B and C without making any division ofsthe 

property at the time of the gift. Subsequently B and C divide the property: 

and each takes possession of a specific portion. The gift becomes valid by 
subsequent divis‘on and, possession. i 

Hed. 485 ; Baillie, 516. The principle of the present section 
does not apply to a sadaka or a pious gift. Hence if a gift be 
made of property capable ofdivision to two poor men jointly, "the 


gift will take effect at once. 2 
See a 
(v7) Alabi Koya v. Mussa Koya (1901) 24 Mad. 513. 
> 
« : 4 
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‘ 
Shiah ri \ teen the Shiah law a gift of property to two 
or more donees is valid, though no division may be nfade either at 
the time of gift or subsequentky : Baillie, Part 1I., 205. 


107. Gifts t6 unborn persons.— A vift to 
person not yet in existence is void; but a ‘gift may 
be made to a child in the wemb, pr Svided iteis born 
within six months from the date of the gift. 


See notes to s. 83, above. ( 


108. Gift to‘minors.— A gift toa minor or to a 
lunatic.ma¥ be completed by deliver y of possession to 
his guardian. « 

Hed. 484. ‘‘ When“[the donee] is a minor, cr insane, the right 
to take possession for him belongs to his guardian, who is first his 
father, then his father’s executor, then his grandfather,” &c.: 
Baillie, 530. A mother has no right to the ‘guardianship of 
the property of her minor children, unless shg is appointed guardian 
by the Court. : 


109. Gift by father to miner child —No~change 
of possession is necessary for the validity of a gift by 
a father to his minor child, or by a guardian to his 
ward, a 

Hed. 484; Baillie, 529. 

‘* Wherg there is on thé part qf a father, or other guardian, a 
real and bond fide intention to make a gift, the law will be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of the minor :° Ameeroon- 
nissa, v. Abadoonnissa (y). 


A gift by a mother to her infant child does require a transfer 
of possession from the mother to the father, if the father is alive, 
for the father is the primary natural guardian. of hig infant child. 
And if the father is dead, the possession gnust be delivered to the 
father’s executor or the grandfather, unless the mother is appointed 
guardian by the Court, in which, case wo change of possession is 
necessary, for gt is then a gift by a guardian to a ward. 


ee 
(y) (4875) 15 B.L.R, 67, 78, L. R, 2 1. A. 87. 
: 


a) ” 
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110. Gift by husband to wife —A gift by a hus- 
band to his wife of a house in which ch ce residing 
at the time)is not invalid, mer ely because the husband 
continues to receive the rents ‘and? to live in the hguse 
after the making of the out hap 

«The relation of husband at wife, and his legal right to reside 
with her and to manag® her property. rebut the inference which 
in the case of parties standing ina different relation would arise 
from a continued residence in the house after’ the-mabing «f the 
hiba, and in the husband generally receiving the rents of ...... Bese 
that house” (a). Contrast Bava Sahib v. Mahomed (1896) 19 
Mad. 343. . 


111. Gifts 77 faturo—A gift catnot be made to 
take effect at any future period (6). 
Lilust ration. 
a) <A executes a deed of gift in favor of B, containing the words & 50 
long as I live, I shall enjoy and possess the properties, and I shall not sell 


or make gift to any one, hut after my death,:you will be the owner.”’ The 
gift is void, for itis not accompained by de?jvery of possession, and it is not 
to operate until after the death of A: Yusuf Ali v. Collector of Tipperah 
(1882) 9 Cal, ‘738 ; Chekhkene Kutti v. Ahmed ame 10 Mad. 196. 


The rule is so stated in Macnaughten’ s Mahomedan Law, at 
p. 80. It isa corollary of che proposition that a gift is not Valid 
unless it is’accompanied by possession: see s. 102, above. 


112. Giftsswith conditions—When a gift ?s made 
subject to a condition which derogates from the 
completenéss of the grant, the condition’ is void, and 
the gift will take lee: as if no condition were 
attached to it. r 


But it has been held by the Privy Council, that 
if a gift of property is made subject to a condition 
that the donee shall pay the produce or income of 


a eee ee 
@) Amina Bibi v. Khatija Bibi (1864) 1 B.H.C 157; Azim-un-Nissa 
v. Dale (186>) 6 M.H.C. 455; Emnabai y. Hajirabai (1888) 13 Bom. 352. 


(a) Per Sausse; C.J,, in Metis Bibi v, Khatija Bibi (1864) 1 B.H.C. 157, 
at p. 162, 


(6) Macnaughten, p. 30. 3 
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the property to the donor daring his litetime, 
both the gift. ‘and the condition are malid (¢): 


Lf 


. Lllystrations. 

(a)- A ‘sift of a house is made to A for life, aud after his Ceath to his 
brother. The condition that A shall have the house Sor life is void, 
and he takes an absolute interest, as. if no condition was attached to the ift: 
Hed. 489. [Under the iia Sug a grantee ‘ofa life-estate takes an 
absolute estate : Nizamuddin v. Abdul Gafur (1888) 13 Bom. 264, 275: 


s. ¢. on appeal, 17 Bom. 1, 6.] ‘ 


(b) A makes a gift of Government promissory notes to B, on condition 
that B should return a fourth part of the notes to A after a month. The 
condition iss void, and B takes an absolute interest in the notes: see 
Baillie, 588 ; Hed., 488. [Here the condition relates to the return of a 
part of the covpus.] © 

(c) Afather makes {. gift of Government promissory notes to his son 
on condition that the son should pay the interest to the father during his . 
lifetime. Both the gift and the condition are valid ; Nawab Umjad Ally 
v. Muhumdee Begum (1867) 11 M. L. A. 517. [Quere whether the condition 
would be good, if it were not confined to the payment of interest ¢él/ the 
donor’s death ? ] 


(d) A makes a gift of his mansion to,B on condition that he shall not 
sell it, or that he shall sell it to a particular individual. Th:o-zonditions 
are void, and B takes an absojuve estate in the mansion: Baillie, 538. 

Hed. 488, 489 ; Baillie, 537,540. ,Astoill. (c), it may perhaps 
be asked »—does not the condition for the payment of interest to the 
donor derogate, from the completeness of the gift ? The answer 
is that it does, in that the donee is deprived of the income during 
the donoi’s lifetime: that it does not, in that thec donee’s 
dominion over the corpus is not affected by the condition. 
This latter would scem to be the ground of the Privy Council 
decision. If so, a condition which does not deprive the donee 
of dominion over the corpus, and leaves - that dominion complete 
andentire, isnot acondition which derogates from the completeness 
of a grant within the meaning of the present section. In this 


viewy the section may be read as follows: ; c 


* When a gift is made subject to a condition which derogates from the 
completeness of the grant so as to «deprive the donee of dominion, or any 
eC 
(e) Sec the case cited in ill. (c). 
« C 


C 
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share of dominion, over the eorpus of the property given | ; the donee, the 
sondjtion is void, and the gift will take effect, as if nJ condition were 


attached to it.” 
’ > 


Pos. 
The linfitation in italics is suggessed by the words ‘of “their 
Lordships of the Privy Council in the case ndw under review. At 
p. 547 of the report, their Lordships say: “It remains to be 
considered’ whether a real trangfer of property by a donor in his 
lifetime.under the Mahomedan law, reserving not the dominion 
over the corpus of the property, nor any share of dominion over 
the corpus, but simply stipulating for and ob2aining a right to the 
recurring produce during his lifetime, is an incomplet2 sift by the 
Mahomedan law.” Their Lordships held that,it was yot. 


Note that the effoct of the conditions in ils. (a), (b) and (d), 
is to restrict the donee’s dominion over the corpus of the property ; 
but the condition in ill. (vc) has not that effect. 


Shiah law.—Under the Shiah law, when a gift is made subject 
to a condition, both the gift and the condition are valid (Ameer 
Ali, Vol. a ., 77, 78, 85). 


113. Revocation of gifts. —Ag oift may be revoked, 
even after delivery of possession, except 1 ‘the 
following cases :— 


(1) when the gift is : by a husband | to is 
wife, or by a wife to her husband ; 


(2) when the donee is related © to the ‘donor 
within the prohibited degrees : 


(3) iio the donee is dead ; 


(4) when the thing given has passed ent t of the 
donee’s passession by sale, gift, or otherwise ; 


{5) when the ‘thing ¢ given is lost or ‘destroyed ; 


(6) when the thing given has increased -in mall}e, 
whatever be the cause of belves ; Increase 5 
; ips Exe 
AZ) when the thing given is so changed that it 
8 > , 
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cannot be dbntited, as when wheat is converted into 
flour by grinding ; : ee 


(8) «when the donor has received something in 
exchange for the, gift ; 


(9) when the gift is'a sadaka, made with the 
object of acquiring merit iu the sight of God, e. 7., 
alms to the poor. 


, £ 
Explanation {.—A gift can be revoked by the donor 
aloney and not by his heirs after his death. 
g 


Explanation 11.—A gift once completed can only 
bé revoked by procéedings ina Court of law for 
cancelling the gift. 


Hed. 485 ; Baillie, 524-528. 


Shiah law.—The Shiah law differs from the Hanafi law in the 
following particulars : 


uy 


(a) a gift to any blood relation, whether within the nrohibited 
degrees or not, is irrevocable ; 


(b) a gift by a husband to his wife, or bya wife to her husband, 


is, according tu the better opinion, revocable (Baillie. Part II, 
205). 


114. Hiba-bil-ewaz.— A hiba-bil-ewaz is a sale in 
all respects, end delivery of possession 1s not neces- 
sary to validate the transaction. 


Lllustrations. 


(a) A Mahomedan husband executes a deed in favor of his wife, 
purporting to give tothe wife certain lands belonging to him in lieu of 
dower due to her, The wife is not put into possession of the lands. The 
transaction is a Aiba-bil-ewaz, rnd it is valid without deliveny of possession : 
Muha.amad Esuph y. Pattamsa Ammal (1889) 23 Mad. 70. 


(b) A cxecutes a deed purporting to give a house to B in eonsideration 
of Bchaving “with cordial affectiofi and love, rendered service to me, 
maintained and treated me with kindness and indulgence, and shown all 
sorts of favor tc me.” ‘u-session of the house is not delivered to B. The 

. gift is void; for it is not a hiba-bil-ewat, but a hiba pure and simple, and 


C 
( ra 
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seisin is therefore necessaty to validate the gift: Hahim Bakhsh v. 
4 Muhammad Hasan (1888) 11 All. 1. 4 

Baillie, 5382, 533. Hiba-bil-ewaz means literally a gift for an 
exchange, The tranedction being | a sale, it will be governgd by 
the provisions of the Contract Act, 1872, felating to Sale. 


115, Hiba-ba-shart-ul-ewaz.— A hiba-ba-ghart- 
ul-ewaz’ or a gift made on’conditivn of an exchange is 
a gift in its inception, and continues to he so with 
all the legal incidents of a gift, until the performance 
of the condition by the donee, whers it becomes a sale, 


Baillie, 5384; Ameer Ali, Vol. I., 102. ; 
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| CHAPTER TX: — 
_ Wars. ° ~ <a 
1246. “Waki” .defineé.—A wakf is a dedication 
in perpetuity of specified property, whether ‘ movakle 
(d) or immovable, to charitable or religious uses, or 
to objects of public utility. © 
c Llustrations. 


(a) Property is dedicated to the purpose of providing an imam for a 


mosque, and a professor for a madresa (college), This is a valid wakf: 
Baillie, 565, 536, 


c 


(b) A dedjeation for the purpose of maintaining a private tomb (as 
disténguished from the tomb of‘a saint), or for reading the Koran at the 
tomb, or for the performance of ceremonies in honor of the deceased at the 
tomb, is not valid, for ‘these observances can lead to no public advan- 
tage”: Kaleloola v. Nuseerudeen (1894) 18 Mad. 201. [The soundness of 
this decision is open to question, and it has in fact been questioned by 
Mr, Justice Ameer Ali in his work on Mahommedan Law, Vol. 1, p. 389, 
If the decision be accepted as good law, the result will be that no wakf can 
be created for private religious uses. ] 


= = 


(c) Anappropriation for the performance of ceremonies known as 
fateha and kadam sharif is lawtul: Phul Chand v. Akbar Yar Khan (1896) 
19 All. 211. £ 


(dt) A Mahomedan aowvens a house belonging to him to trustces upon 
trust oul of the income thereof to feed the poor for the period of a year, 
and after the expiration of the year, to reconvey the hease to him. This is 
not a valid wakf, for the appropriation is not permanent, but for a, limited 
period only : Bailli>, 557. : 

Hed. 231, 234 ; Baillie, p. 549 (as to the definition of wak/), 
p. 557 (as to perpetuity being a necessary condition of wakf), pp. 
561-563 (as tothe subjects of wakf); pp. 565-567 (as to the 
objects of wak/f). 


The term waif literally means detention. In the language of 
law it signifies the extinction of the appropriutor’s ownership ‘n 
the thing dedicated, and the detention of *he thing in the implie& 
owrership of God, in such a manner that its profits may revert to 
or be applied for the benefit of mankiad (Baillie, 550). In the 


i) 
(4). Abu SSayid v. Bakar Ali (1901) 24 All. 190. 
C 
. c 
c ; ( (é 
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following sections we have used sometimes the word. ‘‘ endowment ”’ 
>and sometimes “ appropriation’ as the Engtish eqfivalent of wakf. 


117, Persons»capable of ‘making’ wakfs.+-Hvery 
Mahomedan of sound mind* and ngt # minor may 


dudicate fis proper ty by way of eal. 
Baillie 552. See : as to majerity, notes tas. 78 ante, 


1148. Form of: wakf immaterial.—A.wakf may 
be made either verbally or in writing. 


It is not necessary to constitute ual thaé the term 
““wakt”’ should be used in the grant (e) ; and, converse- 
l\, the mere use of the word “wak/”” is not sufficient 
to constitute a°wakf (7). What is essential for the 
creation of a wakf is that the words of transfer 


should be direct, express and explicit (q). 


Note that the provisions of the Indian Trusts Act II of 1882 
do not apply to wak:/s (3. 1.). ° 


119.~ Wakf may be testamentary or inter vivos. 
—A wakfmay be created by act inter vivos or by will. 


A testamentary wakf %%-a dedication swhich is to conte into 
effect after the testator’s death, Though it was held at one time 
that a Shiah cannot create a wakf~by will, it has been recently 
held" I the =" Conseil that a Shiah,can create’a valid wakf by 
will (2). 


120. “Limits of power to dedicate. property by way 
of wakf.t»-A Mahomedan may dedicate the whole or 
any part of his property by way of wakf ; but a wak/ 
made by will or during marz-u'-maut cannot take 


Xe) Jewaun Doss v. Shah Reiter 0b Doin (1840) 2 M.I.A. 390, » 


"(f) Abdul Ganne v. Hissen Miya (1873) 10 B.H.C47; Abdul Gafur v. 
Nizamudin (1892) 17 Bom. 1, L.B. 18 1.A.170 ; Abdul Fata Mahomed v. 
Rasamaya (1894) 22 Cal. 6199 L.R. 22 1. A. 76. 
(g) Saliq-un-nissa v. Mati Ahmad (1908) 25 All. 418. 
(h) Bakar Ali Khan v. Anjuman Ara Begam (1902) 25 Alf. 236. 
3 
3 
a 
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effect to a larger amount than the bequeathable third, 
without the consent of the heirs. - . 


Hef. 233 ; Baillie 550: A testamentary cval/ is but.a bequest 
to charity, ~~ 1S therefore governed by the provisions of s. 81 
ante, ¥ ‘ 


121. Completiom of waki.—A wakf inter’vivos is 
completed; according to Abu Yusuf, by a‘ mere 
declaration of endowment by the owner ; but accord- 
ing to‘ Abu Muhummed, a wakf is not complete, until 
a Mutawaliis appointed by the owner, and possession 
of the property is delivered to him. « 


Hed. 233; Baillie, 550. In Muhammad Azciz-ud-Din vy. The 
Legal Remembrancer (7), 2 Sunni Mahomedan executed a deed 
purporting to bea wakfnama, and appointed his sons the first 
mutawalis of the property. The deed \was registered, but 
possession of the property was not delivered to the. sons. 
The settlor continued in possession till his deatn, and ‘it 
was found that he never spent any portion of the income under 
the te-ms of the deed.. Upon these faé+s, it was held by the High 
Court of Allahabad that the wakf was incomplete, and. that the 
property passed to the settlor’s sons as his heirs on his death. On 
behalf of the Legal Remembrancer it was coitended that the 
wakf becarie complete on the ‘execution of the deed, dnd the 
opinion of Abu Yusaf was cited in support of that contention. But 
the Court preferred ‘to follow the opinion of Abu Muhummed, 
and held that the settlor having retained exclusive proprietary 
possession, and never having employed any portion of the income 
for the purposes mentioned in the deed, the wakf was inoperative 
and invalid. But what if the settlor Aad employed the income 
of the property for the purposes specified in‘the deed, in otler 
words, what if he had acted upon the dced? In such a case, it is 
conceived, thatthe settlor’s declaration, combined with his conduct, 
would have been sufficient to establish & wakf. There is much in 
© (dc (1898) 15 AN. 321, 


€ 
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the judgment of the Allahabad Court to support this view. Thns 
‘at p. 322, the, learned judges say: ‘The learned judge below seems 
not to have considered the effect of the appropriator’ 8 conduct in 
never giving possesston and in making’ no change whatever with 
regard to the property dealt with,” And at p. 323, the learned judges 
observe: “We find therefore thasin respect of this wakf, the 
income of which was never empls yed or the . declared purpose, the 
appropriator having retained exclusive proprietary possession, 

.». there was never 2 valid and operative @akf, but an 


inchoate endowment only.” . 


The question whether delivery of possession to g mutawali is 
essential to the validity of a wakf was considered in an earlier 
case (j), where the learned judges observe ; “After obtaining -all 
the information we are able to collect through the means of our 
Moulvies and a reference to authorities, we are of opinion that 
the opinion of Abu Yusuf ..... . must be considered as the 
law now prevailing and sanctioned by the more recent authorities.”’ 
This case does not appear to have been referred to in the 
Allahabad case cited above. 


122. A wakf inter vivos 
once completed cannot be’ revoked,- But a wakf 
made by will may be’ revoked by the owner at any 
time before his death. 


Fatmabibi v. Advocate-General (1881) 6 Bom, 42. “Hed. 232, 
233 ; Baillie, 550, 591. A testhmentary wak/ being but a bequest 
to charity, may be revoked like any other bequest : see s. 86 ante. 


123.’ Wakf of Mushaa,—A mushaa or an. undiv- 
ided share ina property may, according to the more 
approved view, form the subject of a wakf, whéther 
the pagperty be capable of partition or not. 


* Exception.—The wakf of a mushaa for a mosque or 
“a tomb is not valid. 


Hed. 233 ; Baillie, 564. The approved opinion above referred 


¥ 
(7) Doed, Jaun Beebee vy, Abdoollak (1838) Fulton’s Rep. 345, 
» : = 3 
d 4 » » 
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to is'that of Abu Yusuf. According to Abu Muhammed, the 
wakf of a mushta in property capable of partition is not valid, for 
he holds that delivery of possession by the endower to a mutavali 
is.a condition necessary to the we a a ovata $62 Ss. 121 


above, See, as-to myshaa, 8. “105 above. : “3 


124. Contingent waki not valid. Sa is essential 
to the validity ef a wakf that the appropriation 
should not be, made to depend ona contingency. ©” 


Jilust) ‘che ; 

A Mahomedan wife coiveys her property to her husband upon trust to 
maintain herself and her children out of the i income, to hand over the property 
to the children on their padininiay majority; and in the event of her death 
without leaving children, to devote the income to certain. religious uses, 
This is not a valid wakf, ‘for it is contingent on the ‘death of the settlor 
without leaving issue: Pathukutti v. Arathalahutti (1888) 13 Mad. 66. 


Baillie, 556. 


125. Waki property is in iOnaBlé ‘and meri 
able.—When property is dedicated“ to religious or 
charitable uses, the ownership is deemed to be trans- 
ferred from the dedicator to the Almighty, “and the 
property cannot therefore be alienated by him or by any 
other person, nor can it pass to kis heirs on his death. 


Ce 


Hed. 231, 232 ; Baillie, 559, 551. 


126. < Persons interested in impeaching the valli 
of a wakf.—As .wakf property is inalienable’ and 
inheritable, the persons interested in impeaching the 
the validity of aaéakf are generally the creditors of 
the settior and his heirs. 


Family Settlements by ag: of Wakf. 


127. Operation of wakfi may be postponed. —It 
is not, necessary to the validity of a wakf that it 
should come into effect at once, 4 


q 


€ 


ip Illustration. “ ‘ 

A Mahomedan wife conveys her house to her husband on trust to pay the 
income of the hous: to her during her lifetime, and from and after her 
death .to deVote the whole of it to certain charitable purposes. This is 

« * € i 

: : ( c 


: (i WAKES’ ~ 121 


2) 


a valid wakf, though the charitable trust is not to come into effect till 
after the founder's death : see Futmabibi v. att cae of’ raed 
(1881) 6 Bom. °42, 51, 52 ; Wed. 237. 


128. Family séttiements i in perpetuity; —It ig not 
necessary, to the validity of ¢ a wakf that it should be 
confined exclusively to religious or charitable Preps. 
A wakf may include prowisions for the benefit of the 
founder, or of his, descendants or other relatives, 
including persons not yet in existence (4), ? and effect 
will be given to these provisions, subject to the 
conditions set forth in the. next following section, 
though the interests which the beneficiaries succes- 
sively take, may constitute a perpetuity (/)." : 


But a mere settlement for the benefit of the 
settlor’s family in perpetuity, not accompanied by any 
endowment to religious or charitable uses, is void, 
and it will not he rendered valid by the mere use of 
the word “ wakf ” in the settlement. 


> ‘ Illustrations. 


(a) A Mahomedan conveys his property t> his son upon trust to support 
out of the income thereof such af his “descendants and kindred” as might 
be “in great want and need Of support,” and t@devote the surplu® of the 
income to Certain charitable purposes. This isa valid wakf: Deoki Prasad 
v. Inait-ullah (1892) 14 All, 375, [But the wakf would not be valid if it 
was not confined to the poor relatives only of the settlor :: see the next 


section. 7: : >. . 
. 3 


(b) A executes a deed purporting to settle in wak f certain immoveable 
properties on,his wifc, his daughters, and their desceridants “ from genera- 
tion to generation.” The deed is not valid as a wakf, for thére is no 
dedication whatever of any part of the property to religious or charitable 
uses: Abdul Gafur v, Nizamudin (1892) 17 Bom. 1, L.R. 19 1,4.°170. 
[The use of the word “ warf” in the deed is “only a veil to cover arrange- 
ments for the aggiandisement of the family and to make the property 
inatienable: " Mahoméd Ahsanulla v. Amarchand Kundu (1889) 17 Cal. 
438, 611, L.R. 17 1.A. 28.) > 


ef 


(2) Mahomed Ahsanulla v.’Amarchand Kundu (1889) 17 Cal. 198, 509, 
L.R. 17 IA, 28. a 


(1) Fatmabibi v. PRE! (1881) 6 Bom, 42,51.” a 
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Note—The document cannot be supported aS a family settlement, for it 
creates a perpetujty which is opposed to the spirit of the Mahomedan Law 
(m). The only case in which the Mahomedan law allows a perpetual family 
settlement is when it forms part of a wak/, Puaryied that there is a sub- 
stanticl dedication of the Property to religious or‘charitable nées at some 
period of time or othec ; the reason being that in that case, the gift to 
charity comes to the rescue of the femily settlement. which, withont if, is 
void. « ue & - . , 

It is conceived that documents purporting to be family settlements are 
governed by tke rutes of the Mahomedan, Law of Gifts. Applying these 
rules to the facts of ill. (b) it will be seen at once that no descendant of 
the settlor who was not‘n existence at the time of gift can take under 
the deed, fot 2 gift to persons not yet in existence is void (s. 107 ante). 
In the case cited in ill. (b), the only persons who were in existence at the 
time when the so-called wakf was made, were the settlor’s wife and his two 
daughters. These alone Could therefore take under tie deed, provided the 
settlor had relinquished possession of the property, and seisin had been 
taken in the settlor’s lifetime by each of the three donees of her share 
(ss. 102, 106 ante). It was not so, however, inthe case under consideration, 
nor could it have been so, for the settlor’s object was to give only a life 
interest to the wife and the i ait ( 


In Abul Fata Mahomed v. Rasamaya (n), it was contended 
hefore their Lordships of the Privy Council that the cféation of a 
family endowment was of itself a ‘‘ religious and meritorious act” 
according to Mahomedan law, and thaf it therefore came within 
the definition of wakf. But this contention was overruled, and 
it is now established that a settlement in favour of the settlor’s 
children and his descendants is not valid, tinless there is a 
substantial dedication of the prdperty to religions or claritable 
purposes (see the 2g section), 


Tt has already re stated above that wai s property is inalien- 
able (s. 125 above), At the same time it is to be remembered 
that wakf property alone is inalienable, and that all other property 
is alienable. It therefore frequently happens that Mahomedans 
desirous of keeping their property in their family settle the pro- 
perty ‘on their children and their descendants in perpetuity, and 
use the term “ wakf” in the settlement believing that ‘the mere 


el 


——————— LS hUChCSCSC~C*~<“‘“‘ OC a 
(a) Abdul Gannev. Hussen Miya (1873) 10 B.H.C. 7, 11: Nizamudin v. 
Abdul Gafur (1388) 13 Bom. 264, 275 ; s.c. on appeal, 17 Bom. 1, 4. 

(n) (1894) 22 Cal. 619, 1.R, 22 1. A. 76. 
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use of that term is sufficient, to make the property inalienable. 
But) these attempts are ineffectual, for it has been held that the 
mere use of the term §‘ wak/”’ is not sufficient to impress on the 
property the character of wakf so as to make it inalienables To 
hold otherw2se would be to ‘‘ enable every person by a mere verbal 
fiction to create a perpetuity of any description ” (0), and it would 
be to “make words of more*regard than éhings, and form more 
than substance” (p). Sees. 118 above. 


129. Family settlements by way of wakf, when 
void—When a wakf comprises family trusts as well 
as religious or charitable trusts, the prdvisions in 
favour of the founder’s family can teke effect only if 
“there is a substantial dedication of the propirty 
to [religious or] charitable uses at some period of 
time or other.” But if the primary object of the 
wakf be the ** agerandisement of the settlor’s faruily,” 
and the dedication to religious or charitable uses be 

“illusory ” or “colourable,” the provisions for the 
settlor’sefamily are void, and no effect will be given 
to them (q). e > 


Ezplaration.—“ A? gift [to charitable or religious 


uses ] niay be illusory whether from its small: amount - 


or from its uncertainty and remoteness” (7), 
> Lilustrations. ; 

(a) Two Mahomedan brothers execute a deed pu rporting to make a 
wakf of all their immoveable properties for the berefjt of their children and 
their descendants “ from generation to generation,” and on total failure of 
all their descendants, for the benefit of widows, orphans, beggars, and the 
poor. The provisions for the scttlor’s children and their descendants are 


LO eee 


(1) Abdul Ganne v. Hussen Miya, (1873) 10 B.H.C. 7 

“p) Abdul Fata Mahomed vy. Rasamay ya (1892) 22 Cal. ae 634, 
> (gq) Mahomed Ahsamulls vy. Amarchand Kundu (1889) 17 Cal. 498, 
L.R. 17 LA, 28; Abdul Gafur v. Nizamudin (1892) 17 Bom. 1, LR. 19 
I.A.170; Abul Fata Mahomed vy. Rasamaya (1894) 22 Cal. 619, L. BR.’ 22 
LA. 76; Mujib-un-nissa v. >-Abdur,Rahim (1900) 23 All. 233 ; Bikani 
Miya v. Shuk Lal (1892) 20 Cal. 116; Fazlur Rahimev. Mahomed Obedul 
Azim (1903) 30 Cal. 666. 

(7) Abul Fata Mahomed v. Rasamaya (1894) 22 Cal, a. C34, =, 
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void, for the gift to the poor is illusory by reason of its remoteness: Abul 
Fata Mahomed a Rasamaya (1894) 22 Cal. 619, L.R. 22 1.076. ee 


Note.—Here the gift to charity is too remote, for the poor are to take 
nothing,*““until the total extinetion of the blood< of the settlcrs, whether 
lineal or collateral.” The document professes to create a wakf, but, in 
reality, the settlors’ relations are the only objects of their bounty, “‘ The 
poor have been put into the settlement merely te-give it a colour of piety, 
and so to legalize arrangements meant to serve for the aggrandisement of 
a family.” Contrast this with the fellowing illustration, and with ill. (a) 
tos. 127, above. ‘ t 


(b) AM ahomedan conveys ceitain lands to a mutawali with directions» 
out of ¢he profits of the lands to defray the expenses of a mosque, to give 
alms to menditants, and to utilise the surplus towards the expenses of the 
marriages, burials, an¢ circumcisions of the members of the family of the 
mutawali, This is a valid wakf: Muzhurool Huq v. Puhraj Ditarey 
(1870) 13 W. R. 235. : 


(ec) A Mahomedan executes a document purporting to bea deed of wakf 
by which it is provided that Rs. 75 should be distributed annually among 
the poor, that Rs. 100 should be paid every year to each of his four 
sons, that on the death of any of the sons, his shere should be paid to his 
‘“successive descendants,” that’ che surplus income should be accumulated 
and added to the endowed property, and that cn total failure c4 all the 
descendants of the settlor, the whole of the income should be distributed 
among ‘the poor, the indigent ~nd the béggars residing in the town of 
Dacca,” The provisions in favour of the se.tlor’s family are void: Bikani 
Mia v. Shuk Lal (1892) 20 Cal. 116. eo 


Note.—I1n this case there is not only an witimate gift to charity, but also 
a concurrené gift to charity, The ultimate gift to cha.ity could not support 
the family provisions, for it is tee remote, as shown in ill. (a). Nor 
could the concurrent gift of Rs. 75 per annum validate thé family trusts. 
for the amount. of gift i is too small compared with the provision of Rs. 400 
for the scttlor's family. In fact, the gift to charity is illusory, and the 
object is manifestly to benefit the family, and to increase the family 
property as shown by the direction to accumulate the surplus income. 


(d) A deed purporting to bea wakfnama con*‘ains provisions similar to 
those in the last illustration, with the difference that instead of the amount 
of the concurrent gift to charity being specified jn the<dleed, it is Jeft 
entirely in the discretion of the mutawali. Here again the family trusts 
are void, for the gift is illusory by reason of its uncertainty: Maujib-un- 
nissa v. Abdur Rahim (1900) 23 All. 238. ‘ 


- 


(e) A deced purporting to bea wakfnama contains provisions similar to 
those in ill, (c), with this difference that instead of the amount of the 
« coneurrent gift to charity being specified, there is a direction to the 
c ( 
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mutawali to “continue to per:orm the stated religious works according to 
cystom,” No evidence of custom is given to show what amount would be 
uecessary for the’performancé of the “ religious work.” The average annual 
income of the property is Rs.,13,000, while the character of the “ religious 
works” is ndt such as fone "absorb more than a devout and’ wealthy 
Mahomedan gentleman might find it becoming to spend in that way. The 
provisions in favour of the settlor’s family are void, as.the charitable out- 
lays contempjated by the ‘ettlor are of small amount compared with the 
property: Mahomed Ahsanulla v, Aisarchand *Kurtla (1889) 17 Cal. 498, 
L.R.171, A. 28. x 2 


Note.—In the above case their Vordships of the Privy Council observed : 
“: If indeed it were shown that the customary uses weye of such magnitude as 
to exhaust the incomeor to absorb the bulk of it, such a o_o would 
have its weight in ascertaining the intcntion of the grantor.” » Accordingly, 
where a Mahomedan had dedicated certain propertypof whic’ the average 
annual income was Re. ,850, to the performance of fgteha and kadam shartf 
ceremonies, and it was found that according to the custom prevailing in the 
country the amount required for the ceremonies was Rs. 500 per annum, it 
was held by the High Court of Allahabad that the dedication to reli- 
gious purposes was substantial, and that the wakf was therefore valid : 
Phul Chand v, Akbar Yar Khan (1896) 19 All, 211. 


The mere fact that there is an ultimate gift for the poor, or even 
a concurreny gift for them, will not support a perpetual family 
settlement, unless the gift to charity is substantial, and not merely 
illusory (s). ‘If a man were to settle a crore of rupees., and 
provide ter, for the poor, that would be at once recognized as illusory. 
It is equally illusory to make a provision for the poor under which 
they are not entitled to receive a rupee till after the total ex- 
tinction °of a family; possibly’? not for hundreds »of years; 
possibly not until the property had vanished away under the 
wasting agencies of litigation or malfeasance or misfortune ; 
certainly not as long as there exists on the earth one of 
those objects whom the donors really cared to maintain in 
a high position” (¢).., The test in all these eases is whether 
the property is in substance dedicated to charitable purposes, or 


whether it is “dedicated substantially — to the maintenance, and 
d 5) 


(s) The decision to the contrary in »Amrutlal v. Shaik Ilussein (1887) 
11 Bom. 493 is no longer law : 3ee Ab Fata Mahomed v. Rasamaya (1894) 
22 Cal. 619, at p. 633. 

(t) Abul Fata Mahomed v. Rasumaya 1892) 22 Cal. 619, 634; LR. 
22 LA. 76. jj 
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aggrandizement of the family estates fo: family purposes. In the 
latest Privy Ogquncil case on the subject, where the question, was 
whether a document purporting to be a wakfnama was a valid deed 
of wakf, their Lordships observed ;: “dt (ill be so, if the effect of 
the deed is to give the property in substance to charitable uses. 
It will not be so, if the effect is to give the property in “sub- 
stance to the [settlor’s } family” (w). . 


130. Effect of failure of family trusts upon 
religious charitable trusts—It has been held by the 
High Court of Calcutta that when a wakf contains 
provisions for the benefit of the settlor’s family, and 
there is also a concurrent gift to charity, the failure 
of the family trusts by reason of the gift to charity 
being illusory, does not involve the failure of the gift 
to charity. 

Illustration. - ; 

A Mahomedan executes a deed purporting to be a wakfnama providing 
for the payment of Rs. 75 per annum out of thesncome of the property to 
the poor, and Rs. 400 per annum to his children and their descendants 
“from generation to generation.’ Here the gift to charitv is illusory by 
reason of its smallness, Thefamily trusts therefore fail, but the gift to 
charity is valid, Bikani Miya -v. Shuk Lal (1892) 20 Cal. 116, 194, 225, 
[See also Mahomed Ahsanulla vy, Amarchard Kundu (1889) 17 Cal. 498, 
B11, L.R. 17 1.4, 28). 

The present section relates to the question of the validity of a 
concurrent gift to charity, when the family settlement fails by 
reason of the gift being illusory. It does not make, any mention 
of the effect upon the ultimate gift to charity, under similar circum 
stances. It is subinitted that since the decisions set, out in the 
preceding section, the failure of intermediate family trusts must be 
taken to involve the failure of the ultimate. charitable or religious 
trusts. Thus in ill. (a) to the preceding section, the whole settle- 
ment, itis submitted, is void, including the ultimate gift to charity. 
No doubt, the judgment of West J. in Fatmabibi v, Advocute- 
General (v) points to a different conclusion, but it must be re 
membered that the judgment in that case proceeded upon the 

€ 
(uw) Mujib-un-nissa v. Abdye Rahim (1900) 23 All. 23 All, 233, 242. 
(v} (1851) 6 Bom. 42. , 
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theory, no longer tenable, that ‘‘if the condition of an ultimate 
dedication to a pious and unlawful purpose be specified, the wakf 
is not made invalid by an intermediate settlement on the founder’s 
children whd their descendants.” , That this is no longer lay will 
be seen from, the decision of the Privy Councd set out in ill. (a) 
to the preceding section. 4 


Ps) + > ; | ? 
Of Mutawalis or Managers of endowed Property. 


131. Who may be mutawali.—A dedicator may 
appoint himself (7) or any other person, even a female 
(2) or a non-Moslem, (y), to be mutawals sof ‘wakf 
property, provided the person so oo is 
sound mind and not a minor (2). 


But where the wakf involves = performance of 
religious duties, such as the duties of a sajjada-nashin 
(spiritual preceptor), a muezzin (crier), or a khatib 
(Koran-reader ), reither a female (a) nor a non- Moslem 
(d) is competent to perform those duties, though 
they niay>perform such of the duties attached to the 
wakf as are of a secular nature. 


132. Appointment of new mutawalis.—When- 
ever ally person appointed a mutawalz dies or refuses 
to act in the trust, or is removed by the Coyrt, and 
there is no provision in the deed of wakf regarding 
succession to the office (c), anew mutcwal: may be 


appointed by — ‘ 


3 


(a) the founder of the wakf, if he be alive ;’or 


(b) his executor, if any; and if there be’ no 
executor, by 


a. | mame y : a 
(1) hep Genera! v, Fatima (1872) 9 B.H.D.L. 19. ~ 
(x) Wahid Ali v. Ashrdf Hossain (1882) 8 Cal. 732. 
& + Aen Ali, Vol. 1, 348 2 


(2) Sec Pirans v. Ahdool Karin (1891) 19 Cal. 203. 
(2) Hussain Beebee v. Hussain “Sherif (1868) 4 M. H.C, 23; rine 


bibi v, Hussain Sheriff (1880) 3 Mad. 95. > 
(>) Amecr Ali, Vol. 1. 348. 3 4 
() Advocate=General v. Fatima (1872) 9 B. H.C. 19. : 
> 
>) : > 
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“(e) © the Court; provided that the Court should net 
appoint a stranger, so long as there is any -nembet of; 
the founder’s family in existence ae to hold the: 


) 


office. 


a 


= 
(¢ 


Raillie, 593. ws we 


~ 


133.  Office- of inutawali not  traisferable 
inter vivos._—A mutawalz cannot. transfer his office 
to another in his lifetime, ¢ 


Baillie, 594. It was so held by the High Court of Calcutta in’ 
Wahid Alivz Ashruf’ Hossain (1882) 8 Cal...732. But-the rule 
is qualified ir, the’ Fatwa Alumgiri by the clause. “unless the 
appointment of himself were in the nature of: a general trust.” 
This clause, as pointed out by Mr. Justice Ameer Ali, was not 
brought to the notice of the Court in the Calcutta case. It would 
appear from certain passages quoted by that learned writer that 
the powers of a mutawali are general, He the founder has 
transferred all his powers ‘o the mutawalt id general terms, as 
when he says, “you shall be zn my place with reference, to this 
wakf,” in which event the mutawali may transfer the ofnide to 
another person in his lifetime. 


134. Mutawali may appoint successor by _ will.— 
When there is no provision in ‘the deed of. wakf 
regarding the devolution of the office of mutawali, 
the mutawali for the time being may nominate a 
successor by will; but such appomtment cannot be 
made, if the foakden is alive, or if he has left an 
executor competent to make the appointment. 


Baillie, 594. 


135. Mutawali cannot mortgage or sell—A 
mutawalt has no power, without the peimission ef 
the Court, to mortgage, sell, or exchange, the wakj 
property or any part thereof. 


Baillie, 595, 596 ; Ameer Ali,‘ 370, 371. A debt contracted 
by the mutawal:, without the sanction of the Court, is his personal 
debt, ever. though it may have been contracted for necessary 


C 
€ C 
@ ( C 
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purposes, such as for repairs of the property or for payment of 
taxes. 


136. Power of mutawali, to grant leases:—A 
mutawali, should not lease wakf property, if it be 
agricultural, for a term exceeding three years, and 
if non-agricultural, for «.term exceeding one year, 
nor without reserving the best rent, that can be 
reasonably obtained. Buta lease for a longer term 
may be granted with the permission of the Court, 
even though the founder may have expressly directed 
not to grant such a lease (Baillie, 596, 597). 


137. Allowance of officers and servants.— The 
mutawalt has no power to increase the allowance of 
officers and servants attached to the endowment, but 


the Court may in a proper case increase such allow- 
ance. 


Gy 


Ameer Ali, Vol. 1, 369. 
138. Remuneration of mutawali.—lIf no provision 
is made by the founder for che remuneration of the 
mutawali, the Court’ may fix a sum not exceeding 
one-tenth of the income of the wakf property (d). 
And if the amount fixed by the founder is tao small, 


the Court may increase the allowance, provided it 
does not exceed the limit of one-tenth (@). 


139. Removal of mutawali—A? mutawali may 
be removed by the Court on proof of misfeasance or 
breach of trust, or if it be found that he is otherwise 
unfit to hold the office, though the founder may have 
expressly provided that the “mutawali should not be 
removed m any case. But the founder hes no 
power to remove a mutawalt, unless he has expressly 
reserved such power in the deed of wakf. 


oe 


(d) Mohiuddin v. Sayiduddin (1893) 2) Cal. 810, 821, a an 
(¢) Ameer Ali, Vol. 1, 369. 
g 
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Baillie, 597. 598; Hidait-oon-nissa v. Syud Afzooi. Hossein 
(1870) 2 N.W.P. 420. Even the founder, when he holds the 
office of :nutawali, may be removed by the Court on any of the 
grounds specified above. 

Miscellaneous. « 

140. Public’ mosquess—Every Mahomedan is 
entitled to enter a mosque dedicated to God, whatever 
may be the sect or school to which he belongs, and 
to pertorm his dévotions according to the ritual of his 
own sect or school. But it is not certain whether a 
mosque appropmated exclusively by the dedicator to 
any particular soct or school can ke used by the 
followers of another sect or school. 


Ata-Ullah v. Azim-Ullah (1889} 12 All. 494; Jangw v. 
Ahmad- Ullah (1889) 18 All. 419; Fazl Karim v. Maula Baksh 
(1891) 18 Cal, 448, L. R. 181. A. 59. 


In the first of these cases, it was held by the High Court of 
Allahabad, that a mosque dedicated to God is for tne use of all 
Mahomedans, and cannot lawfully be appropriated to the use of 
any particular sect. This ruling was referred to by their Lord- 
ships of the Privy Council in Faz! Karim’s case, but they declined 
to express any opinion upon it, stating that the facts of the case 
before them did not properly raise that question. The point 
cannot thet‘efore. be said to be quite settled. But when a nfdsqne is 
not appropriated to any one sect, there seemg to be no doubt that 
it can be used by évery Mahomedan for the purposes of worship 
without distinction of sect. Thus a Shafel may join in a 
congregational worship, though the majority of worshippers in the 
congregation may be Hanafis ; and he cannot be prevented from 
taking part in the service, because according to the Shafei practice 
he pronounces the word amin (amen) in a loud voice, and the 
Hanafi practice is to mutter the word sofvly. : 


441. Personal decree against mutawali.— 
Neither the whole corpus, nor any specific portion of 
, the corpus of wakf property, can be attached and sold 
in execution of a personal decree against the mutawalz, 

( ( 
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_ because there may be a margin of profit coming to him 
‘after the performance of all the religiou? duties. 


Bisher, Chand vy. Wtdir Hossein (1887) 15 Cal. 329, L. R. 15 
a: Ao. It was contended on behalf of the, decree-holder in the 
abbve case that as some surplus aljvays remained in the hands of 
the trustge after the * performance of the religious duties, he, the 
decree-holder, was entitled to attach so much of the corpus of the 
property as was represented,by the surplus incomes» But it was 
held by their Lordships of the Privy Council, confirming the 
decision of the Calcutta High Court, that “ the corpus of the 
estate cannot be sold, nor can any specific portion 6f the corpus 
of the estate be taken out ofthe hands of*the trastee because 
there may be a»margin of profit commg to him after “the 
performance of all the religious duties.” 


Nor can the office of mutawali be attached in execution of a 
personal decree against the mutawali (f). But the surplus profit 
remaining in the hands of the mutawali for his own benefit 
may probably be attached ; see Bishén Chand’s case. 

> ’ 


(7) See Sarkum v, Rahaman Buksh (1896) 24 Cal. 83, at p. 91. 
td 
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CHAPTER X. 


PRE-EMPTION. «_ 


0” 


[ It has been seen ia Chapter I, that the Mahomedaa Law is to 
be administered by the Courts: of British India in the case of 
Mshomadans zn certain matters only, and that in other cases, or in 
cases not provided for by any other law for the time being in force, 


the Courts sre to act according to justice, equity, 


and good 
conscience. 


‘‘Pre-emption” is not one of those matters, but in 
the Panjab and in Oudh it is regulated by some ‘other law,”’ 
namely, the Panjab Law Act, 1872, as amended by Act XII of 
1878, and the Oudh Gaws Act, 1876, which apply to Mahomedans 
as well as non-Mahometians, In other parts of’ British India, the 
Mahomedan law of Pre-emption is- applied to Mahomedans as a 
matter of ‘equity, justice, and good conscience,’’ except in the 
Madras Presidency where it is not recognized at all, on the ground 
that it places a restriction upon liberty of transfer of property, 
and is therefore opposed to eyuity and good conscience (g). But 
the Mahomedan law of Pre-emption is not limited in ite sppiication 
to Mahomedans only, It is applied to Hindus also in Bahar (h) 
and in Gujarat (7), as being the’customary law ofthose places. The 
explanation lies in the fact that under the Mahomedan Law, non- 
Mahomedans are entitled to exercise the right of pre-emption 
equally with Mahomedans (Baillie, 473), and during the 
Mahomedan rule in India, claims for pre-emption were entertained 
whether they wero prefered by or against Hindus, In this wise, 
it came to be the customary law of those places, But the law of 
pre-emption as applied to Hindus in those places is the Hanafi 
law, for it was that law that was applied to them during the 


Mahomedan rule, as the Mahomedan Rane eaianse of India were 
Sunnis of the Hanafi sect. | 


142. “Pre-emption” defined.—The rigut of shafia 
or pre-emption is a right which tke owner of certain 


——_ 


(9) Ibrahim Said v. Muni Mir Udin (1870) 6 M. H, C. 26. 
(h) Fakir Re wot v. Emambrkeh (1863) B. L. R., Sup. Vol, 35. 
(i) Gorchandas vy. Prankox (1869) 6 B. H. C., A. C., 263. 
a 
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immovable property’ possesses to acquire by purchase 


-certain other immovable property which has been 
sold to another person. 


’ 
9 


Hed. 547 ; Baillie, 471; Gobind Dayal.v. Inayatullah 41885) 
TAS T7 799. 


143. Who may claim-pre-emptian. — The foll6wing 
three classes of persons, ‘aud no others, are entitled 
to claim pre- emption, namely, 

(1) co-sharers ; , 


(2) “participators in the appendages”; and 


(3) owners of adjoining immovable property, 
but not tenants (j 7), nor persons in possession 
of such property without any lawful title (&). 


The first class excludes the second, and the second 
excludes the third. But when there are two or more 
pre-emptors belonging to the same class, they are 


entitléd to equal shares of the property in respect 
of which the right is ees - 


Exception.— — “The? right of pre-emption, 6n the 
ground’ of vicinage, does not extend to estates of 
large magnitude [such as villages and zamindaris], 
but only to houses, gardens, and small parcels of 


land” Ma 


dllustrations. > 9 


ql) 4, rhe owns a piece of land, grants a building-lease of the Jand to 
B. B buildsa house on thé land,and sells it toC. A isnot entitled to 
pre-emption of the house, though the land on which it is built belongs to 
him, for he is neither a ¢o-sharer, nor a participator in the appendages of 


the house, nor an owner of adjoining property: Pershadi Lalv. Irshad Ali 
(1870) 2 N. W. P. 100. 
> 


ee 


(Gj) Gooman Sing v. Tripgol Sing (1867) 8 W. BR, 437, < 

(k) Beharee Ram v. Shoobhudra (1868) 9 W. RB. 455. i 

(1) Mahomed Hossein v. Mohsin Alix(1870) 6 B, LPR. 41, 50; Abdul 
Rahim v. Kharag Singh (1892) 15 All. 104. 
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(2) A owns a house which he sells to B. M‘owns a house towards the 
north of A’s house, and is entitled to a right of way through that house, 
N owns a house, towards the south of A’s housé, separated from A’s house 
by a party wall, and having a right of support ae that wall. Both M 
and N claim pre-emption of the heuse sold to B. Here Misa participator 
in the appendages, whilew is merely a neighbour, for the right,of collateral 
support is notan appendage of proparty. M is therefore entitled to pre- 
emption in preference te N: see Ranchoddas v. Jugaidas (1899) 24,Bom, 414: 

Note—In the above illustration, the house owned by M is a dominant 
heritage, and theypre-empted house is a servjent heritage, for M has 4 right 
of way through it. But M would none the less be a “participator in the appen- 
dages,” if the pre-empte€ property was the dominant heritage, and his 
property was tiie servient heritage: Chand Khany. Naimat Khan (1869) 3 
B.L.R., A.C. 296. And M would also be a “ participator,” even if both his 
and the pre-empted proptrty were dominant tenements having a right of 
easement as against a thirdoproperty: Mahatab Sing wx. Ramtahal (1868) 
6 B.L.RB., at p. 48. 

(3) A,B,and C are co-sharers in a house, A’s share being one-half, B’s 
share one-third, and C’s share one-sixth. Asellshis share taM. Band © are 
each entitled to pre-emption of one-fourth, without reference to the extent 
of their shares in the property: Baillie, 494; see ako. “a Singh v. 
Bheechuk Lal (1865) 3 W.R. 71. “ 


Hed. 548-550; Baillie, 476-480, 494, 495. The right of 
pre-emption cannot be resistéd on the ground that the pre-emptor 
was not jn possession at the date of the ggit. Itis ownership and 
not possession, that gives rise to the right (m). . a: 


When pre-emption is claimed by two or more persons on the 
ground of participation in aright of way, allthe pre-emptors have 
equal rights dithough one of them may be a contiguous neighbour(n). 


The reason why the ight of pre-emption cannot be claimed 
when the contiguous estates are of large magnitude is thatthe law 
of pre-emption “ was intended to prevent vexation to holders of 
small plots of land who might be annoyed by the introduction of 
a stranger among them.” 

Shiah Law—By the Shiah‘law the only persoas whe are entitled, 
to the right of pre-emption are co-sharers: Jatllie 175-177; Qurban ‘ 
v. Ovote (1899) 22 All. 102. 


_ we dL Eee 
(m)° Sakina Bibi v. Amiran (1f88) 10 All. 472. 
fn) Karint-Bakhsh v. Khuda Bakhsh (1894) 16 All. 247. 
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144. Sale alone gives rise to pre-emption.—The 
right of pre-emption arises only out of a valid (0) 
“andl complete (p) sale. It does not arise,out of gift, 
sadaka (pious gift), wak, imheritance, bequest (q), 
or lease even though in perpetuity (r). Nor*dges it 
arjse out of a mortgave even though it-may be by 
way of conditional sale a5 


Baplanations. — A traasfer of immovable property’ 
by a husband to his wife in consideration of a sum of 
money*due to her as dower is a sale (¢). 

> 


Heplanation I[.—It has been held by, the’ High 
Court of Allahabad, that although the rules of the 
Mahomedan Law of Sale have been superseded by the 
provisions of the Transfer of Property Act,. 1882, 
the question whether a sale is valid and complete sO 
as te give rise to a right of pre-emption is to be 
determined by applying the Mahomedan Law, and 
if there is a complete sale under that law, although 
not under the said Act, the right of pre-emption will 
arise (wu). 


» 
, Lilustration. 

A agrees to sell his house t@’B for Rs, 300. Bopays the purcha%-money, 
and obtafns possession of the house. The sale is complete under the 
Mahomedan Law so as to give rise to a right of pre-emption, though a 
saleof immovable property of the value of one hundred ‘rupees and up- 
wards Zan only be made under they Transfer of Property Act by a re- 
gistered instrument: Janki v, Ginjadat (1885) 7 All. 482. 


145. Ground of pre-emptiom to continue up 
to decree. The right in which pre-emption is_ 
claimed,—whether it be co-ownership, or participation 
in appendages, og vicinage—must exist not only at 


> 3 
> (v) Hed. 560 ; Baillie, 472. 

(yp) Hed. 550; Baillie, $72. 

(7) Baillie, 471. 


(*) Dewanutulla v. Kazem Molla (1887) 15 Cal, 184. P. 
(s) Gurdial v. Teknarayen (1845) B.L.R., Sup. Vol, 166. 4 
(t) Pida Aliv. Muzaffar Ali (1882) 5 All. 65. - i 
(wu) Najm-un-nissa vy. Azaib Ali (1909) 22 AN. 343. 9 ” 
’ 
> 
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the time of the sale, but at the date of the suit for 
pre-emption (v), and it must continue up to the time 
the decree is,made (w), Butit is.not necessary that © 
the right should be subsisting at‘the time of the exe- 
cution of the decree (2). i sz : 

Thus if a plaintiff,” who claims pre-emption as owner of<«a 
contiguous property, sells the property to ancther person, though 
it be after the date of the suit, he wil not be entitled to a decree, 
for he does not then belong to any of the three classes of persons 
to whom alone the right of pre-emption is given by laws see s. 
143, above. But onooa decree is made, the plaintiff does not: 
forfeit the right of being put into possession of the pre-empted 
property in execution of the decree, although he may have alienated 
his property before execution. It need hardly be mentioned that 
a plaintiff does not forfeit his right of pre-emption merely because 
he had on a previous occasion mortgaged his own property on 
which his right of pre-emption is based (y). c ¢ 


146. Doubt as to whether the buyer should be a 
Mahomedan.—It is not “ecessary, according to the 
Allahabad decisions, that the buyer should be a 
Mahomedan (z): according to the Calcutta rulings, it 
is necessary that the buyet should be a Mahomedan 
(a). But both the High Courts are agreed that, the 
seller and the pre-emptor should be Mahomedans (0). 


The vendor should be a Mahomedan. Hence no right of 
pre-emption c&n be,claimed by a Mahomedan when the vendor is a 
Hindu or European, thongh the sale may have been made to a 
Mahomedan. a « 


(v) Janki Prasad vy, Ishar Das (1899) 21 All, 374. 

(w) Ram Gopal v. Piari Lai (1899) 21 All, 441., 

(x) Ram Sahaiv. Gaya (1884) 7 All, 107, 

(y) Ujagar Lal v. Jia Lal (18936) 18 All, 382. é & é, 

(2) Gobind Dayal v. Inayatullah (1885) 7 All. 775. 

(a) Kudratulla y. Mahini Mohan (1869) 4 B,‘L, R. 134. 

(b) © Dwarka Das v, Husain Bakhsh (1878) 1 All. 564 (Hindu vendor); 
Poorno Singh v. Hurrychurn (1872) 10.B. L, P. 117 ( European vendor); 
Qurban v- Chote (1899) 22 All. 102 (Shiah pre-emptor against Sunni vendor 
and Sunni vendee). « e 
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The pre-emptor also should be a Mahomedan, for if he is a 
Mahomedan, and he subsequently wants to sell the pre-empted 
property, he *s bound to offer it to his Mahomedan?neighbours or 
partners before he can se] it to astranger., But a non- Mahomedan 
is not subject to any such ’ obligation ,and he can sell to eayone 
he Jikes. The law of pre-emtion contemplates both a right and 
an obligation, and if a,non-Mahomedan were allowed to pre-empt, 
it would be allowing him the,right without the corresponding 
obligation. This is the principle underlying the decision of 
Allahabad High Court in Qurban’s case (c), where is was held 
thata Shiah Mahomedan conld not maintain a glaim for pre- emption 
based on the ground of vicénage when the vendor is a Sanni. The 
decision was based on the ground that by the Shiah law a neigh- 
bour, as such, has no right of pre-emption, and that if he were 
allowed to pre-empt, he might sell his Houde to anyone he liked, 
and his Sunni neighbours could not successfully assert any 
right of pre-emption against him. 

The vendee also, according to the Calcutta decisions, should be a 
Mahomedan. Hence a Mahomedan sannot obtain pre-emption of 
property, sold by 2 Mahomedan toa Hindu. According to that 
Court, the right of pre-emption is not a right that attaches to the 
land, but it is merely a personal. oright. If it were a right 
attaching to the /and, it might be claimed even against a dindu 
or any other non-Mahomedan purchaser, ‘‘ We cannot, . .. in 
justice, equity and {good conscience decide that a Hindu. purchaser 
in a district in which the custom of pre-emption does nt prevail 

as amongst Hindus, is bound by the Mahomedar: law, which is 
not his law, to give up what he has purchased ’’ to a Mahomedan 
pre-emptor. > 1 7 

On the other hand, it has been held by the Allahabad High 
Court that itis not necessary that the vendee should be a Mahomedan, 
and that pre-emption “can therefore be claimed even against a 
Hindu purchaser. According to that “Court, a Mahomedan owner 
o5 property is under an ,obligation imposed by the Mahomedan 
law to offer the property to his Mahomedan neighbours or partneys 
before he can sell it to a’stranger, and this is an incident of» his 


(ec) 22 All. 102. a 
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property, which attaches to it whether the vendee be a Mahomedan 
or a non-Mahomedan. 


€ 


147. Pre-emption in case of sale to a° Shafee.— 
When the sale is mede to one of several shafges (per- 
sonstntitled to pre-empt), the other shafces are not en- 
titled, according to the decisions of the Calcutta High 
Court, to claim: pre-emption, against him. Rut when 
the sale is made ‘to a shafeé and a stranger, and the 
property sold-is conveyed to beth tine purchaser’ as a 
whole for one entire consideration, other °shafees 
belonging to the‘same class as the shafee-purchaser 
are entitletl to claim pre-emption, to the same extent 
as if the sele were made to a stranger. 


The same rule was followed by the High Court of 
Allahabad up to the year 1896, but in recent cases it 
has been held by that Court that even when the sale 
is made to a shafee alone, other shafees belonging to 
the same class as the sha/ee-purchaser‘are entitled to 
claim pre-emption of their share against him. @ 


. Illustrations. 


Calcutta decisjons. 
(a) ©, Band C are cowharers in certain“lands. A sells his share to B. 
C has no right to claim pre-emption as to the whole or any part of the 
share sold : Ea Nowbut Lali v. Lalla Jewan Lali (1878) 4 Cal. 831. 


(b) A, B and C are co-sharers in certain lands. A sells his share at 
Rs.1,000 to E and §. It is declared in the sale-deed that twe-thirds of the. 
share is to be for B, and one-third for S. C is entitled to claim pre-emption 
of the whole share sold ®y A, and not only of the one-third declared to be 
for S: Saligram vy. Raghubardyal (1887) 15 Cal. 224. {Though the 
shares are here defined, the amount of purchage-money contributed by each 
vendee isnot. If the price paid by each had been specified, C (it seems) 
would only be entitled to claim pre-emption of the one-third ‘sold to S by 
offering to pay the price paid by him. | 


$e] 

F Allahabad decisions. ° 

(c) A,B, C, and D own each a house situatecin a private lane commofi 
to all the four houses. A sells his house to B. Here B, C, and D are ‘nartici- 
patoks in the appendages” of the house sold, the appendage being the right 
ofewaz, and C and D are each entitled: to claim pre-emption of a third of 
thedouse even though the salecis, made to a shafee alone without any 
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stranger being associated witmhim: Amir JZasan v. Ruhim Bakhsh (1897) 
19 All; 466 Abdullah v. Amanat-ullah (1899) 21 All. 292. 

The decisions referred to *n the section are set out'in the illus- 
trations, Zhe ground of the Calcutta decizions may thus be stated 
in the words of Garth, C. J.: ‘The dbjéct of he rule [of pre- 
emption] . . . is to Sada the incqnven ience which may result 
to families oka communities from the jntroduction of a disagree- 
able stranger as a coparcener or Year neighbour. But it is obvious 
that no such anhoyance can result from a sale by ,one, coparcener 
to another” "The recent Allahabad decisions proceed upon the 
broad ground that the rule laid down in the Hedaya that ‘when 
there is a plurality of persons entitled to the privilege’ of shafa, 
the right of all is equal” (sees. ante), is ag much applicable 
when the purchaser js a person having the sight of pre-emption 
as which he is a stranger, 


148. Necessary forms to be observed.—A person 
who would otherwise be entitled to the right of pre- 
emption cannot claim the right, unless 


(1) he has declared his intention to assert the 
right immediately on receiving information of the sale 
(talab-t-mowasibat); and unless 


(2) be has with the least practicable delay affirmed 
the intention, referring expressly to the previous 
talab-i-mowasibat (d), and made a formal demand 


on é 
(a) in the presence of the buyer or the seller, or 
on the premises in dispute, and 


(b) in the presence of witnesses (talab-i-ishhad). 
Explanation I.—The talab-i-ishhad may be per- 


formed by a manager or duly authorised agent of 
the pre-emptor (¢); and when the pre-emptor is ata 


EE 
(a) Rujjub Ali v. Chand? Churn (1890) 17 Cal. 543; Mubarak Husain 
v. Kaniz Bano Cee) 27 All. 160. » 


(ce) Abadi Begam v. Inam Pegam (877) 1 All. 521; Ali Muhammad v. 
Muhammad (1896) 18 All. 309, See,also Harihar v. Sheo Prasad (1884) 7 
All. 41, where it was held that the pre-emp gor is bound ky the aco a 
omissions of his agent. m 


9 
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distance, it may be made by medns of a letter (/). 


Explanation If.—It the talabh-i-ishhad isperformed 
in the presence of the buyer, it.is aot necessary that 
the buyer should thencbe actually i in possession of the 
property in respect of which pre-emption ‘s claimed 
(9). . ’ 

Hed. 500, 551 ; Baillie, 481. 487, It is stated in the Hedaya 
(p. 550) thatthe right of shaja is kut a feeble right, as it is the 
disseising of another of his property merely in order t6 prevent 
apprehended inconvéniences” (see notes to s. 147, above). Hence 
the formalitiés must be strictly complied with, and there must be 
aclear proef of tke observance of those formalities (2). The 
talab-i-mowasibat (immediate demand) should ke made as soon as 
the fact of the sale is known to the claimant. A delay of 
twelve hours was held in an Al]lahabad case to be too long (2). 
And it was held in a Calcutta case that where thé pre-empfor, on 
hearing of the sale, “entered his house, opened his chest, took 
out Rs. 47-4” (evidently toctender the amount to the buyer), and 
then performed the talab-i-mowasibat, he was not, entitled to 
claim pre-emption, for the delay was quite unnecessary (J)5 
next section. It is not necessary to the validity of doa -t~ 
mowasvbat, that it should be performed in the presence of 
witnesses. But it is of the essence of talab-i-ishhad (literally, 
invoking witnesses), that it should be performed, before witnesses 
(Z), It is also absolutely necessary that at the time of making 
the demand, reference should be made to the fact of the 
talab-i-mowasibat having been previously made, and this 
necessity is not removed by the fact that the talab£:-mowastbat 
was also performed in the presence ,of witnesses, and that 
the * witnesses to the talab-i-dshahhd .are the same (l). The 


€ 


C1) Syed Wajid v. Lalla Hanuman (1869) 4 B.L.R., A. ©. 139. c 
(g) «18 All. 309, supra. c 
(h) Jadu Sing v. Rajkumar (1870) 4 B. L. ‘R.., A. C.171. 
(i) Ali Muhammad v. Taj Muhammad (1876) 1 All. 283. 
Gi) Jarfan Khan vy. Jabbar Meah (1884) ‘10 Cal, 383. 
(4) ~Zadu Sing v. Rajkumar £1870) 4 B.L. R., A.C, 171, 
@) Mubarak Husain v. Kaniz‘Bano (1904) a7 All, 161. 
€ C : 
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requirements of a talab- ek Need would be complied witb, if the 
pre-emptor were to state in the presence of the vender or the 
vendee, or on the land sold, and in the presence of witnesses: ‘‘T 
have claimed pre-emption ; ‘T still claim it; pe witness the-efore 
to the facet” (m), 


149. . Tender of price not essential.—It is. not 
necessary to the validity ofa claim of pre-emption 
that the pre-emptor 'shonld tender the prise at the 
time of *the talab-i-ishhad; it is sufficent that he 
should then declare his readiness and willingness to 
pay the price stated in the deed of sale, or,’if he has 
reasonable grounds to believe that the prive named 
in the sale-deedsis fictitious, such sam as the Court 
determines to have been actually paid by the 
buyer (n). 


150. Extinction of right on death of pre-emptor.— 
The right of pré-emption is ,extinguished on the 
death ,of the pre-emptor, and ifa suit has been 
instituted ’ by the pre-emptor to enforce the right, 
the suit will abate on his death. 


Baillie, 499, 5380; Wathinad Hare v. Niamat-un-Nissa 
(1897) 20 All, 88. See Code of Civil Procedure, s. 361, 


151. Right lost by acquiescence.—The right of pre- 
emption is lost if the pre-emptor enters into a com- 
promise with the buyer, or if he otherwise acquiesces 
in the sale (0). But a mere offer by a pre-emptor to 
purchase from the buyer at the sale-price, made 
with the object of avoiding , litigation, does not 
amount to an acquiescence (7p). 


(m) Rackadtites, p. 183. > 


‘@) Heera Lally. Moorut Lall (1869) 11 W. RB. 275; Lajja Prasad 
v. Debi Prasad (1880) 3 a: 236 ; Karim Bakhsh v. Khuda Bakhsh (ee) 
16 All, 247, 248. 


(0) Habib-un-nissa v. Barkat Ali (1886) 8 All, 275. "5? 


a 


(p) Muhamad Nasir-ud-din v. Abdul, .Yasan (1894) 16 All, 800 ; ; Mu- 
hammad Yunus v. Huhammad Yusuf (1897) 19 All, 334. > 
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€ 
152. Right not lost by refusal of offer before 
sale.—As the right of pre-emptién accrués after the 
completion of a salé, it is not dost by a refusal to 
purchase when the offer'is made to the pre-emptor 
before the completion of, the sale to another (q). < 


158. Suit fer pre-empfion.—Every suit° for pre- 
emption must include the whole of the property 
subject to pre-emption conveYed by one transfer (7). 
But a person entitled to the right of pre-emption 1s 
not boufié to claim pre-emption in respect of all the 
sales which may be executed in regard to the pro- 
perty (s). ; 

The principle of denying the right of pre-emption except as 
to the whole of the property sold, is that by splitting up the 
bargain the pre-emptor would be at liberty to take the best 
portion of the property and leave the worst part of it with the 
vendee (t). “The right of pre-emption was never intended to 
confer such a capricious choice upon the pre-emptor”’ {w). « 


Inmitation.—A suit t6 enforce a right of pre-emption must be 
instityted within one year from the tie when the purchaser takes 
physical possession of the property, or, where the subject of the 
sale does not admit of physical possession, when tne instrument 
of sale is ‘registered (Limitation Act, 1877, 8ch. II, art. 10). 
When thee pergon entitled to pre-emption is a minor, the right 
may be claimed on his behalf by his guardian, and the suit must 
be instituted within the aforesaid period. The right of pre-emption 
is extinguished after the expiration of the period of limitation, 
and it cannot be claimed, by the mifior on attaining majority 
(Hed. 564), notwithstanding (it seems) the provisions of s, 7 of 
the Limitation Act. The same rule would seem to apply in the 
case of persons suffering from any other legat disa®ility, such as 
lunacy or idiocy. c c 


({) Abadi Begam v. Inam Begaw: (187% Y All. 521, 
“(75 Durga Prasad v. Munsi (1884) 6 All. 423. 
@) Amir Hé&san v. Rahim Pakhsh (1897) 19 All. 466. 
(¢) Shasbharos v. Jiach Rai (1886) 8 All. 462. 
(w) 6 All, 423, at p. 426. 

C 
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2) 

. orm of decree.—See Code of Civil Precedure, s. 214. The 
rights of ownérship vest‘in, the pre-emptor when the payment of 
the pre-emption price is paid in accordance with the terms of the 
decree, and he is therefore entitled *to*the mesne profits frefa the 
date of payment, though he may not have obtained possession till 
some time,after: Deokinandan v. Sri Ram (1889) 12 All., 234. 
See also Waeir Khan v. Kale Khan (189°3) 18 All. 126. 


154, Legal device’ for evading pre- émption, - 
When it is apprehended that a claim, for pre- emption 
may be advanced by a neighbour, the vendor” may 
sell the whole of his property excluding a portion, 
however small, immediately borderi ing on the neigh- 
bour’s property, and thus defeat "the neighbour's 
right of pre-emption. 


Hed? 563; Baillie, 505. 
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CHAPTER Al. 


MarriaGe, Dower, Divorer,'& ParunTacE, 


{ 


€ 
c 


A.—Marr1ace. ‘ 

155. “Marriage” defined.— Marriage isa a contract, 
which has for its abject the procreation cnd the 
legalising of children. 


id e c 

Hed. 25; ‘Baillie, 4 . Marriage ‘under the Mahomedan law 
being merely a contract, it is necessary that there should be 
“freedom 6f contract.” Hence a marriage brought about under 
coercion or fraud may be set aside at the instance of the 


paity whose consent was so caused, (Baillie, 4). 


156. Who may contract a marriage —Every 
Mahomedan of sound mind, who has attained puberty, 
may enter into a contract of marriage. — 


Puberty is presumed, in the absence of evidence, 
on completion of the age of fifteen years, |<’ 


Baillie, 4; Hed. 529. The decision in Adbdool Oahab vy. Elias 
Banoo (1867) 8 W. R. 301, follewirg probably Macnaghten’s 
opinion (p. 62), that’ eubeltyd ig presumed on completion of the 
sixteenth year, is obviously erroneous. / 

Note tha: the provisions of the Indian Majority Act, 1875, do 
not apply to matters relating to marriage, dower, and divorce. See 
notes to s. 78 above. : 


157. Proposal and acceptance.— Whether or not 
there may have been a proposal and acceptance to 
mazry at some future period (which constitute what 
is known in other systems of law asa promise to 
marry), it is essential to the validity of a contract of 
marriage that there should be a proposal and 
acceptance made at the same meeting with the object 
ot establishing zmmedzate «marita! relation between 
the. parties, And it appears that until such relation 
is “established, the parties are at liberty to withdraw 


iS : C 
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from any promise ,they may have made to marry, 
and that no suit will lie for damages for breach of 
such a p#omise. ++ | > 


Hed.. 25, 26; BailHe, 10. » ; 


. 158.» Witnesses.—A marriage eontracted without 
witnesses Is only invalid, and not void, 


® Py e 
Baillie, 155. As to the legal effect? of an invalid marriage, sec 
s. 167 below. : : 


159. ° Capacity to marry.—lIt is necessary td the 
‘validity of a marriage that the woman must not be 
the wife of another man, and that the man must not 
be the husband of four wives, tat being the full 
number of wives permitted by M&homedan law, 


Hed. 31; Baillie. 27, 31. An agreement between a 
Mahomedan husband and wife at the time of marriage that the 
wife should be at liberty to divorce herself from the husband, if 
he married anotHer wife, is valid (uy). 


£60. Marriage during iddat.— A marriage with a 
widow or a divorced woman ,before the expiration of 
the period of iddat,which it is incumbent upon her 
to observe on the death of her husband or onlivorce, 
is void. % . 


Explanation.—The iddat of a woman “arising on 
divorce’ is three courses, if she is subject to men- 
struation ; if not, it terminatesat the expiration of three 
months from the date of divorce.” The tddat of a 
woman arising on ,widowhood is four months and ten 
days. But if the woman be pregnant, the period 
of zddat does not terminate until after delivery. 


¢ Hed, 128, 129; Baillie, 37, 350-355. See s, 202, below. 
161. Diiferetice of religion—(1) A Mahomedan 


e e e 


(v) Pvonoo Bibee v. Fyes Buksh (1874) 15 B. L. R. App. 5; Badarannissa 
v. Mafiattala (1871) 7B. L. R, 442.) © r cA 
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may contract a valid marriage with a woman who 
believes in a revealed religion, (that is, Chris- 


tianity and Judaism), but not with an. idolatress [or 


perhaps a fire-worshipper.]‘ But a, marriage with an 
idolatress, [ora marriage with a fire-worshipper, if 
such marriage is not lawful from the beginning], 
is not void, but merely invalid. — 

c C 1 (e . 

(2) The marriage of a Mahomedan female with a 
non-Mahomedan,; whether he bea Christian; a Jew, 
an idolater, or a fire-worshipper, is invalid, but “not 
void, ‘ i 

Hed. 30; Baillie, 40.. When either party to a marriage is a 
Christian, the marriage must be solemnized in accordance with 
the provisions of the Indian Christian Marriage Act XV of 1872; 
otherwise the marriage is void (s. 4). If the marriage is 
solemnized in accordance with those provisions, it will be valid, 
though it be the marriage of a Mahomedan female with a 
Christian. But if the marriage ig not so solemnizéd, it will not 
be valid, though it be the marriage of a Mahomedan male with a 
Christian woman. 


As to the legal effect of an invalid marriage, see s. 167 below. 


162. Prohibited ‘degrees of consanguinity.~—A 
man is prohibited from marrying (1) his mother or 
his grandmother, how high soever ; (2) his daughter 
or grand-daughter how low soever ; his sistér 
whether full, consanguine, or uterine ; (4) his niece 
or great-niece, how: low soever; and (5) his .aunt 
or great-aunt, how high soever, whether paternal 
or maternal. e ' 


Hed. 27; Baillie, 23. 

163. .Prohibited degrees of affinity-—A man is 
prohibited from marrying (1) his wife’s mother or 
grandmother, how high soever; (2) his .wife’s 
daughter or grand-daughter, how low soever ; (3) the 
wife ofchis fathet or patern&l grandfather, how high 


if 
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soever ; and (4) the wife of his son, or of the son’s 
son or daughter's son how low soever. 


Hed. 28; Baillie’ 24-29, , 


164. Prohibition on'the groand of fosterage. — 
‘Fosterage i is ag mucha bar toa lawful marriage as 
consanguinity, “except: in the. case of certain’ foster- 
relations, such ag a sister’s foster-mother, or a foster- 
sister’s mother, or a’foster-son’s sister; or a foster- 
brother’s sister, with whom a layful marriage may 
’ be contracted. +” 


Hed. 68, 69; Baillie, 194. : 


165. Additional prohibitions.—It is not lawful 
for a man to have two wives at the same time, who 
are so related to each other that if one ey them 
had been’a male, they could not have lawfully 
intermarried, , 


" Hed. 28, 29; Baillie, 31, 153. Thus a man is_ prohibited 
from martying his wife's sister during his wife’s lifetime. The 
children of such a marriage are ijleZitimate and cannot inherit ; 
Aizunnissa v. Karsmunr$esa (1895) 23, Cal. 130. Rat if the 
wife be,divorced or, dead, he may marry her sister. 


166. ‘Effect of a valid marriage~-A valid 
marriage confers upon the wife the right of dower, 
mainteriance, and residence in her hutsband’s house, 
and imposes on her the obligation to be faithful 
and obedient to her husband, and to admité him to 
sexual intercourse. It creates between the parties 
reciprocal rights of inheritance, but it does not confer 
on the husband any interest in the wife’s property. 


» Baillie, 23; Aev. B. (1896) 21 Bom. 77, 84. 


167. Effect $f an invalid marriage. iy An 
invalid marriage, (as distinguished from a valid 
marriage), may be ferminated by a mere repudietion 
on either side. It does not confer ahy rights on 
either party to Tae from the other, nor ang 
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» Me p 
it entitle the woman to dower, unless the marriage — 
has been corfsummated. yy C 


(2). ‘An invalid marriage, (as distinguishea from 
an illegal marriage), has this effect that children born 
during the continuance of the contract are regarded 
as legitimate, te “& & ‘ c 


Baillie, 15§, 157. As to which marriages are invalid, see ss. 
158 «and 161, above. See also notes to s. 204, below., 


Marriage of Minors. 


168. Marriage of minors—A boy or a girl, who 
has not attdined puberty, (hereinafter called a minor), 
is not competent tb enter into a contract of marriage, 
but he or she may be contracted in marriage by his 
or her guardian. 

See notes to s. 156 above. 

( c 

169. Guardians for marriage.—The right to 
dispose of a minor in marriage belongs successively to 
the (1) father, (2) paternal grandfather how high 
soever, and (3) brothers‘and other male relations on 
the father’s side in che order of inheritance enumerated 
in the Table of Residuaries. In défault of paternal 
relations, the right devolves upon the mether, maternal 
uncle or aunt, and other maternal relations within 
the prohibited degrees. And in default of ‘maternal 
kindred, it devolves upon the Government. 


Hed. "36, 39. It is doubtful whether the right to dispose of a 
minor in marriage is lost by., the apostasy of the guardian from 
the Mahomedan faith. Under the Mahomedan Law proper, an 
apostate has no right to contract a minorin marriage (Hed. 392). 
On the. other hand, it is enacted by Act X XI df 1856, that no law 
or usage then in force shall inflict on anf person, who renounces 
his religion, any ‘forfeiture of rights or property,” and it was 
accardingly held by the High Gourt 6f Calcutta in MMuchoo vy, 
Arzvon \w), thdc a Hindu father is not deprived of his right to the 


(4) (1866) 5 W. BR, 235, g 
€ 
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custody of his children} by reason of his conversion to Chris- 
‘ tiahity. Ings subseqyent case, however, decided by the same 
Court, but without any feference to Muchoo’s case, it was held 
that a M&homedan, Who had becomg a “convert to Judaism, was 
disqualified by reason of his apostasy from disposing of his daughter 
in marriage (x). Ina recent Bonebay case, it was held, following 
Muchoo’s tase, that a Hindu eonvert to Mahomedanism fas not 
disqualified from giving his son in adoption to a Hindu (y). It is 
submitted that the right t® contract a minor in ‘marriage is a 
“right” within the meaning of the above Act, and that the decision 
ih AMfuchoo’s case, followed in the Bombay case, is the,cortect one. 


170. Marriage brought about by father,and grand- 
father — When a minor has beep disposed of *in 
marriage by the father or father’s father, the 
contract of marriage is valid and binding, and it 
cannot be annulled by the minor on attaining puberty. 


Hed. 37; Baillje 50. 
171 Marriage brought about by other guardians. — 


When a tharriage is contracted for a minor by any 
guardian other than the father’or father’s father, the 
minor has the optionf*repudiating the marrjage on 
attaining puberty. This is technically called the 
“option of puberty.” 


The right of repudiating the marriage is lost, in 
the case of a female, if she has remained silent after 
attaining puberty. Butin the case ofa male, the 
right continues until he has ratified the nsarriage 
either expressly or impliedly as by payment of 
dower or cohabitation. - 

Hed. 38 ; Baillie, dl. , 


) 
» 172. Effect of repudiation —When the ‘option 
of repudiation”’ is exercised, the marriage is dissolyed 
(xz) Inthe matter of Marin Bibi (187%) 13 B. L. R. 180. qt 
(y) Shamsing v. Santabai (1901) 25 Bom. 551. »” @ ’ 


e 
’ » 
2 eo 
» y , s 


i52 MAHOMEDAN LAW a 
from the moment of repudiatioh. -But the marriage 
is valid until repudiation, and,in the event of- the 
death of either party before vepudiation, the other 
is entétled to all the rights of inheritance. © 


Baillie, 50. It‘ts, no doubt, stated in the,, Hedaya (p. 87) 
that ‘‘ in dissolving the marriage, decrce of the Kazee is & 
necessary condition ‘in ali cases cf option exerted after maturity.” 
“But the Radd-ul-muhtar” (Vol. II, p. 502) 4 explains it by 
saying that a judicial declaration is... . needed«[only] to 
provide judicial evidence in order to prevent disputes,” and it has 
accordingly. been held by the High Court of Calcutta that a 
judicial order is not essential to effect the cancellation of a marriage 
contracted by a guardian on behalf of a minor (z). It is, there- 
fore, clear that a girl, who has been disposed of in marriage during 
her minority, and who repudiates the marriage on attaining 
puberty and marries another person, cannot<be convi¢ted of 
bigamy, though the repudiation may not have been confirmed by 


a judicial order (a). ” ere 


173. Marriage of lunatics —The provisions of 
sections 168 to 172, relating to the marriage of 
minors, apply lh ‘mutandis to the marriage of 
lunatics. 


Baillie, 50-54. 
© 
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A 
Maintenance of Wives. 


174. Hnsband’s duty to maintain his wife.—The 
husband is bound to maintain his wife, (unless she 
is too young for matrimonial intercourse) (), se long 
as she is faithful to him and obeys his reasonable 
orders ; but he is not bound to maintain a wife, who 
refuses herself to him (c), or is otherwise disobedient 
(d), unless the refusal or disobedience 1 is justified by 


(2) —. Aurat v. Otieen Em mp rae Galt, 29 Cal. 79. 


a Baillie, 437. 
(9) Baillie, 438. Sees. 183, Belqw. 
_ (@)_ A. B. (1896) 21 Bom. 77, at p. 82. 
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non-payment of dqwer (¢). 
° 175. Order fer maintenance.—If the husband 


neglects or refuses to maintain his wife without any 
lawful cause, thé wife may, sue ‘him for maihtenance 
in a Civil Gourt, but she will nét be entitled to a 
decree for past maintenande, unless the claim is based 
on a specific agreement (7. *Or? she may apply for 
an order for maintenance under the provisions of the 
Code,of Criminal Procedure, 1898, section 488, in 
which case the Court may ordes the husband to 

make a monthly allowance for her maintenance not 
exceeding fifty rupees. : 


d 


176. Maintenance during iddat—The wife is 
entitled to maintenance during the zddat consequent 
upon divorce (9); but the widow is not entitled to 

maintenance during the iddat consequent upon her 
husbant!’s death (h). 


» Ag to the period of iddat, see s. 160 above. When an order is 
made for the maintenance of a wife under g. 488 of the Criminal 
Procedure Code, it will cease’to qperate, in the case of a divorce, 
on the expiration of the geribd of ¢ddat, but not earlier (j). 


\, Restitution of Conjugal Righis. 


177. Swit for restitution of conjugal rights— 
Where a wife shall have without lawfyl cause ceased 
to cohabit with her husband, the husband may sue the 
wife im a Civil Court fom the ‘réstitution of his 


conjugal rights ()), 


(e) Baillie, 438. ; 
, YG) Abdcsl Futtgh v. Zabunnessa (1881) 6 Cal. 631. 

(g) Hed. 145; Baillie, 450. , 

(h) Aga Mahomed Jaffer v. Koolsom Beebee (1897) 25 Cal. 9. 

@) In ve Abdul Abi (1883) 7 Bom, 180; in the matter of” Din 
Muhammad (1882) 5 All, 226; Shah Abw v. Ulfat Bibi (1896) 19 All. 50. 

(i) Moonshee Burloor Ruheem v. Shymsoonnissa Beygam (1867) 11 "M. 1. 
A, 551. > 
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Non-payment of prompt dowér by the husband to 
the wife is a valid defence to such, a suit 44), unless 
the marriage has already: been cénsummated (/). And 
so is cruelty, when'it, is of such‘ character as to 
rendér it unsafe for the wife to return to her husband’s 
dominion. “It may be, ‘too, that gross failure by the 
husband of the performances of the obligations which 
the marriage contract imposes an him (s. 166) for 
the benefit of the wife, migiht, if propeyly ,proved, 
afford good grounds for refusing to him the assistance 
of thé Ceyrt” (m). 


Before leaving this subject, it may be noted that suit for 
javtitation of marriage will lie in a Civil Oourt in British India. 
‘There can be no donbt that unless a man is entitled by means of 
the Civil Courts to put to silence 2 woman, who falsely claims to be 
his wife, the man and others may suffer considerable hardship, and 
his heirs may be harassed by false claims after his death.” ‘The 
Court trying such a suit wil! of course take care, before granting 
a plaintiff a decree, to see that it is strictly proved that thedefend- 
ant did seriously allege that the disputed marriage had taken 
place, and that the plaintiff did not acquiesce in the claim or 
allegation of the defendant as to the disputed marriage, and 
further that in fact no marriage had taken place , becween the 


Tr 
”\. 
parties” ( } : 


B.—IRoweEr. ‘ 


¢ a ‘ 


178. “Dower” defined.— Mahr or Dower is a sum 
of money or other property, which the wife ‘s entitled 
to receive from the husband in consideration of the 
marriage. = 


See Baillie, 91, and per Mahmood, J., in Abdul Kadir v. Salima 
(1886) 8 All, 149, at p. 157. a: . 


€ 


€ 


(2) Hed. 54. . f ; 

(1° Abdul Kadir v. Salima (1886) 8 All. 149; Kunhi v. Moidin (1888) 
11 Mad. 827; Hamidunnessa v. Zohiruddin (1890) 17 Cal. 670. 

(nf) Sée the case cited in m. ) ©. 153, above. 
© (n) © Mir“Azmat Ali v. Mahmud-ul-nissa (1897) 20 All, 96. 
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Marriage under the Maflomedan law is a civil contract (s. 155, 
ante}, and it w likened fea contract of sale. A sale i is & freweifer 
of property for a price. , In the contract of marriage, the ‘“‘wife’’ 
is the property, and the dow eid is thg price ; see the AMahabad 
casg cited abéve. - ® 


Under the Mahomedan law, s huSband may divorce his wife at 
any time he likes without assigning any réason. The object of 
dower is*to serve asa cReck upon the capricious, exercise by the 
husband ef hiv power to dissolve the marriage at will. To atiain 
thjs end, it is usual to split up the amount ofsthe dower into two 
parts, one payable on demand, and the other papabdle on the 


dissolution of the marriage by dees h or divorce, 


179. Amount of dower.—The htsband may settle 
any amount he likes by way of dower upon his wife, 
though it may be far beyond his means to pay, and 
though nothing may be left to his heirs after payment 
of the stIpulated » amount ;*but the amount should 
not in any case be less than ten dirms. 


Hed. 44; Baillie 92; Sugra Bibi v. Masuma Bibi (1877) 2 All. 
573. <A dirm is “a etireax coin geneyally in value about twopence 
sterling’’ : Johnson’s Persich, Arabic, and English Dictionary. It 
is equivalunt in weight to ia? -eight barleycorns (jau) according 
to the followidg table: 1 dirm=6 dangs; 1 dang=2 carrats; 
1 carrat =2 taswigs; and 1 taswig=2 jaus. : 


Shiah Eaw—Under the Shiah law, there ig no>fixed legal 
minimum for dower. (Baillie, Part II, 67, 68): 


180. ‘Dower may be fixed after marriage.—The 
amount of dower may be fixed either before or at the 
time of marriage, or even subsequent to the marriage 


oF 

S481, © Proper” dower.—If there is no express 

stipulation as to the amount of dower, the wife is 

entitled to ‘‘proper> dower (mahr-i- misl), even thouph 

the inarriage may have been contracted on the express 

Sa Oo or ie ee 
(0) Kamar-un-Nissa v. Hussaini Bibi (1890) 3 All. 266. °° » : 
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condition that she should not: claim any dower. In 
determining what is “‘ proper ”. dower, regard is’ to be 
had to the amount or. value 6f dower that may have 
beer settled upon ,other female members of her 
father’s family, such as her paternal sistérs or aunts. 


Hed. 45, 53. pale of, 95. c 


Shiah Law —The ceronas dealer Sie the Shiah jaw should 
not exceed, 500 dirms (Baillie, 71) , : 


* 182. Dower “prompt” and “ deferred.” —The 
amount of dower is usually split up imto two parts, 
one, called “ rompt, which is payable on demand, 
and the other, called “ deferred,” which is payable on 
the dissolution of the marriage by death or divorce. 


When it is not specified whether the dower is to be 
a prompt on deferred, ” the rule is to repel the 
whole as ‘ ita” ° ; 


_ In support of the second proposition set eut above, see the! Privy 
Council decision in Mirza Bedar Bukht v. Mirza Khurram Bukht 


(1879) 19 W. R. 315, aud the Full Bench decisions in Abdul « 


Kadir v. Salima (1886) 8 “All, (140, at p. 158, and Masthan 
Sahib v. Assan Bibi (1899) 23 Mad. 371, On the other hand, it 
has been held in two Allahabad cases, both decided in 187 7, that 
when, at «the time of marriage, it is not sptcified vehi the 
dower is ‘‘ prompt,” or ‘‘ deferred,’ payment of a portioh only of 
the dower must be considered ‘ muting, ” and that the amount of 
such portion is to,be determined with reference to the position of 
the wifs and the amount of the dower, what is customary being at 
the same time taken into consideration. (p). Accordingly, in one 
of those cases, the Court determined that one-fifth only of a dower 
of Rs. 5,000 should be éonsidered ‘* prompt,” the wife having been 
a prostitute, and, in the otlfer, it held (following Eaillie, p. 126) 
that*a third of a dower of Rs. €1,000 -was  reasonabie 
as ‘* prompt” dower. Similarly it has been held in a Bombay 
cage, decided in 1865, that no specifie amount of ‘dower having 


“() “Ridan & Mathar Husdin, (1877) 1 All. 483; Taufikeun-Niesa v. 
. Ghulam Kambar (1877) 1 All. 506. 
M ¢ 4 : 
- € 


- 


— DOWER 157 


been declared ‘‘ prompt,” one-third of the whole might be considered 
“prompt” (q). ,The Bombay case was decided several years 
before the Privy Council case cited above, and the latter case does 
not appear to lve been bréught to the notice of the Court in: ‘the 
two Allahabad cares referred to above. "The point, however, may 
now be taken as settled by the decision of the Privy Dopagiles in 
Mirza Bedar's vase. ? . ra 


183. Wife’s right on api pay mietid of “ prompt” 
dower.—Though the wife is bound, as a necessary’ 
consequence of “the marriage, to render conjugal rights 
to her husband, she may refuse herself to her “husband, 
if the “prompt” dower is not paid when demandad; but 
once the marriage is consummated, sho has no right 
to refuse herself to her husband, though the 
sl anal dower may not be paid. 


See section M77 7, ante, and the cases there cited. 


184, Nature of widow’s claim for dower.—The 
widow's claim, for dower'is only a debt chargeable 
against the husband's estate, and it.must, like other 
debts, be paid before legacjes and before ‘distribution 
of the yaher vance, 


See s, 21, ante, ‘ina exe cases cited in the next section. See 
s4s0 Bhola Nath v. Magbul-wn-nissa (1903) 26 All. 28, at p. 20 
ante. A dower-debt has no priority over other dgbts »(Mac- 
naughten, p. 27+). 


185., Widow’s right of retention. ee widow’s 
claim for dower does not» entitle her to a lien on any. 
specific property of the decefsed husband. But 
when she 7s im possession of the property of her 
deceased husbaad, having obtainéd such possession 
lawfully and without force or fraud, and her dower 
or any part of itis due and unpaid, she is entitled as. 
against the other co-heirs her husband to retain * 


» 
z 


(¢) Fatma Bibi v. Sadruddin (1865) 2 B. H. C, 291. , 
’ 
L) 
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that possession until her dowd: is paid (r). The 
right of retention is extinguished on payment of. the 
dower-debt, but the widow is ¢hén bound to account 
to the other heirs for the profits‘received by her (s). 


Explanation.—Possession is not lawful* within. the 
meaning of this section} unless itchas been delivered 
by the husband ‘or by ‘the Ather heirs after ‘nis death, 
or unless, it,has been obtained by the widow under 
an agreement with her husband, or with.the consent 
or aequiescence of the other heirs; but it will be 
presumed to be lawful, unless the contrary is 
shown (4). ¢ 


A Illustration. e 


A dies leaving a widow and a sister. Some time after A’s death, the 
widow applies to the Collector to have certain lands forming the entire 
estate of A registered in her name, alleging that she has been in possession 
of the lands by right of inheritance, and also on account of her dower. The 
application is opposed by the gister, but the lands are registered by the 
Collector in the widow’s name. After ten years, the sister sues the ‘widow 
to recover her share (three-fourths ) in the estate of A. Jhe widoWw con- 
tends that she is entitled tg continued possession and enjoyment of the 
estate until payment of her dower. The widow is entitled to retain the ° 
posseszion until her dover is satisfied, an\: the sister’s suit must be dismiss- 
ed ; Bebee Bachun v. Sheikh Hamid (1871) 14 M.I.A. 37]. «[Here the 
widow was in possession at the date of the suit, and the Privy Council held 
that the pUssession was lawful, though the sister Agd opposed the appli- 
eation of the widow to have the property transferred in her name. The 
reason would afpear to be that the sister took no steps«whatever for a 
period of ten years tg interfere with the widow’s possession, and this would 
amount to acquiescence on the part of the sister: 42., pp, 383, 388, 389. ] 


The language of the first portion of, this section is taken“ almost 
verbatim from the head-ntie.f Amani Begam's case reported in 
16 All, 225, which sets out the effect of the decision in the Privy 
Council case cited in the above illustration, In that case their 
Lordships said: ‘The appellant (widow) having obtained actual 


. 
“(r) Bebee Bachun v. Sheikh Hamid (1841) 14 M. I, &. 377, 
_7 (8s) Zb., p. 384. : 
a); Amanit -un-Nissa v. Laghir-un-nissa (1894) 17 All. 77; Muhammed 
Karim-fillah Khan v. Amani Begam (1895) 17 All. 93. 
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and lawful possession of tIfp estates under a claim to hold them as 
heir and for her dower, their Lordships are of opinion, that she 
is entitled to retain tilat possession until her dower is satis- 
fied. . .». . . I4 is dot necessary to say whether this right 
of the widow jn possession is a lien ‘in ‘the atriet sense of the term, 
although no doubt the right is so stated in a judgment of the High 
Court in a gase of Ahmed Hoosegin v..Mugsumat Khodeja(10 W.R. 
369). Whatever the right may be called, it appears to be founded 
on the pdwer of the widow, as a creditor for her dower, to hold 
the property o* her husband, of which she has lawfully, and with- 
out, force or fraud, obtained possession, until her debt 18, savisfied, 
with the liability to account to those entitled to the property, 
subject to the claim for the profits received.” ? 4 


186. Nature of the above right. —(1) The right 
of the widow to retain possession of her husband’s 
property until satisfaction of the dower-debt, does not ~ 
carry With it the right of selling or mortgaging the 
pr operty lw )ow eo? . 

(3) » » The right of retention is entirely a personal 


one, and it cannot therefore, be transferred by sale, gift, © 


or otherwise (v). And the right being a personal 
one, it becomes extinct on the widow’s death, afid it 
cannot therefore pass to her heirs on her death (w). 
But the right t9 recover the dower, (as distiaguished 
from the right of retention), is a right to property, 
and it will*pass to her heirs on her death’ 


(3) The widow’s right of retentiofi is not a right 
of lien such as is obtained by a mortgage. Hence a 
mortgagee from her husbayd is entitled to sell the 
mortgaged property, though she may be in possession 
of the property under a claim fpr her dower, and she 
is hot entitled to’ retain possession as against a pur- 
chaser at such a sale” (x). 


an. ha io in as 2... a.  . = 
(wu) Chuki Bibi v. Shams-uienissa®(1894) 17 All. 19. 
(ve) Ali Muhammad vy. Azizullah (1883) 6 All, 50. . 
(w) Hadi Ali v, Akbar Ali (1898) 20 Al’. 262. ‘or 
(x) Ameer Ammal v. Sankaranaray nome (1900) 25 Mad. 658.4, 
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(4) The mere fact that the ore is In possession 
of her husbend’s property under‘-a claim for her 
dower, will not preclude her from majntaining ,a suit 
to recover the amount os the dower (y). 


187. Limitation period.—(1) , The period of 
limitation for a suit tovecovex“‘prompt” or “exigible” 
dower is three years from the date when the dower 
is demanded and refused, or (where during,the con- 
tinuance of the marriage no such demand has been 
made) wher. the marriage is dissolved by death or 
divorce. 


F C 


(2) The period of limitation for a suit to recover 
“deferred” dower is three years from the date when 
the marriage is dissolved by death or divorce. 


Limitation Act XV of 1877, Sch. II, Arts. 108, 104, 
C.— Divorce. ak 
188. Different forms of divorce.—The contract of 
marriage, under the Mahomedan law, may be dissolved 
in three ways : (1) by the husband at his will, and 
without the intervention of a court ‘of law; ‘(2) by 
mutual corsent of the husband and wife,, also without 
the intervention of a court; or (8) by a judicial 
decree at ‘the‘ suit of the husband or wife, But 
the wife cannot, divorce herself from her husband 
except ky obtaining a judicial decree in that behalf. 


When the divorce prezceds from the husband, it is 
called talak (ss. 189-194) ; and when it is effected by 
mutual consent of the hugband and wife, it is sometimes 


“called fhula (s. 195), and sometimes mubarat (s. 


196). 


f 

A éivorce may be effected by weiting a§ well as by word of 
mouth. ; ( 

ra c C 

ee 
c « * 

(y) Ghulam Ali v. Sagir-ul-Nissa (1901) 23 All, 432. 
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) 
189. Divorce by) talak.—Any Mahomedan, who 
hag attained puberty, may “ divorce his wife without 
any misbehaviour on her part oF without assigning 
any cause.” “— 


9 

“Macnaghten, p. 59 ; Hed. 75;"Baillie, 208. It is essential to 
the validity of a tala that the husband should have attained 
puberty. ‘ 


190. Form of tatak immaterial.—No special 
expressions are necessary to constitute a valid talak 5 
but it is necessary that the words used myst clearly 
‘ndicate the intention of the husband to dissolve the 
marriage (z), and that they must be addressed ,to 
the wife (a). ° 


191. Divorce by talak how effected —The divorce 
by éulak, when the marriage is consummated, may 
be effected in any of the three following ways :— 


(1) by a single declaration of talak, followed by 
abstinencé from sexual intercourse for the period of 
iddat (called talak ahsan*) ; 9r, 


(2\ ,by a declaration of talak repeated three times, 

once during each successive period of tahr (as 

., distinguished, from period of menstruation), and 
accompanied by abstinence from sexual intercourse 
until the third pronouncement (called tadut: hasan) ; or, 


(3) by a declaration of talak répeated three tumes 
at saorter intervals or even 1n immediate suCcession 


(0) (called tal ak-ul-bidadt) nae 


When the marriage 1s not consummated, the 
divorce may be accomplished+by a single declaration 
°of talak. ° 


Ee ee en ec 
(zs) Ibrahim v. Syed Bidi (1888) 12 Mad. 63. Seealso Hamid Alé v. 
Imtiazan (1878) 2 All. 7f, where the words “hou art my cousilts the 
daughter of my uncle, if thou goest to thy father’s house without my 
consent,” were held sufficient to constitute a divorce. e 
(a) Furzund v. Janu Bibee (1878)°4 Cal, 588. 
(b) In re Abdul Ali (1883) 7 Bom, 180. ; * ° 
11 ’ oe : . i 
4 
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b 
Hed. 72, 73, 83; Baillie, 205, 206. (As to cddat, see s. 160, 


above. ¢ oe 
€: € 


The Hanafis divide tqlak ‘into igs ip git, that. is, talak 
accordipg to the rules laid dowx in the sunnat or traditions, and 
talak-ul-bidaat, that is, heretical or irregular talak. ‘ The talak- 
us-sunnat is again sub-divided “Into ahsan, «that is, most proper, 
and husan, that is, proper. * It'is not essential to the validity of a 
talak ahsan ‘or talak-ul-bidaat, that it should he pronounced 
dnrimg the period of takr (Hed. 74). But when the talak-ul- 
bidaat ig pronounced during the period of menstruation, it prolongs 
the period Within which a talak may be revoked: see next section. 


The latter “portio& of cl. (1) and cl. (3) is taken almost 
verbatim from Sir R. K€ Wilson’s Digest of Arglo-Muhammadan 
Law. 


Shiah Law.—The Shiah lawyers do not recognize the validity 
of talak-ul-bidaat (c). Talak under the Shiah law _must be 
pronounced in the presence of two competent witnesses (Baillie, 
Part II, 113). dot 


192. Divorce by talak . when irrevocable.—(1) 
The talak called ahsat wig’ complete and 
irrevocéole on the expiration of the period of zdgat. 


(2) The talak called hasan becomes coifiplete and 
irrevocablé after the third pronouncement, and it is 
not suspended until completion of the tddat.. * 


(3) The talakrul-bidaat becomes complete and 
irrevocayle immediately the triple repudiation is 
made, if such repudiation was made during the tahr 
of the wife and the hitband had no intercourse 
with her during that period; in other cases, it 
ae complete on thé expiration of the «period of 
iddat. ‘ ( 


Until a talak becomes complete; the husband has 
the option to revoke it, which may be done either 
“a L C ¢ iC a ~*~ ee 


o(¢) Baillie, Part IL, 118, 
& 
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J 
expressly, or in an jmplied manner such as resuming 
sexual insercourse,* | . 


Hed. 72, 78; Baillit, 206, 207, 285-289. In all the three 
forms of talak the wife is bound to ’observe, the ¢ddat, though in 
the second case, and under certain circumstances in the third case, 
the divorge may become irrevocable before completion of the iddat. 
As to éddat, see s, 160 above.o See also s. 202 ptlar ¥, 3, 5,and"G, 


193. Talak by detegated authority. An agree- 
ment ‘entered into before marri iage, by which it is 
provided that the wife should be at hberty»to divorce 
herself from her husband under certain specified 
conditions, is valid, if the condition’ are éf a reason- 
able nature, ahd are not opposed fo the policy of the 
Mahomedan Law. When such an agreement is made, 
the wife mgy, on the happening of “the contingences, 
repudiate herself in the exercise of the power, and a 
divorce Will ther take effect .to the same extent as if 
thp tglak: peg been pronounced by the husband (d). 


Illustration. 

A enters into an agreement befere his tnarriage with B, by which it is 
provided that A should pay p. Bs. 400 as her dower on demand, that he 
should not beat or ill-treat her, that he shold allow B to be taken to 
her father’ S hose four’times a year, and that if he committed a breach of 
wuny of the conditions, B should have the power of divorcing herself from 
A. Some time after the marriage, B divorces herself from A, alleging 
cruelty’ and, non-payment of dowe® <A then sues B. for ,restitution of 
conjugal rights, Here the conditions are all of a reasonable nature, and 
they are not opposed to the policy of the Mahomedan Law. The divorce 
is therefore ?alid, and A is not entitled to restitution of conjugal rights: 
Hamitoolla v. Faizunnissa (1882) 8 Cal, 327, 

Note—It is submitted that the aezaament in the above case is void 
under s. 23 of the Indian Contract Ket, as being opposed to public policy. 
It can only be supported on the doctrine of tafweer, which is an essential 
part of the Mmhomedan Law of Divorce: Under that law the husband 

*may in person repudiate hjs wife, or he may delegate the powereof repu- 
ditating her to a third party or even to herself (Baillic, 236) : such a delegation 
of power is cajled tafwcez, “Whena man has said to his wife, ‘Repudlate 
thyself,’ she can repudiate herself at the meeting, and he cannot divest 
her of the power” (Baillie, 252): “Wien a man _ hasy said to,his yaife, 

Ps een eS 


(d) Hamidoolla v, Faizunnissa (1882) 8 Cal. 327. - aie ° 
e e ° e eo 
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‘Choose thyself a month or a_ year,’ she mfy exercise the option (of 
repudiation) at any time within the given pgriod” (Baillie, 240). Phe 
agreement in the’case cited above may be regarded as a case of repudiation 
by the wife under an authority from the husband, ip other words,as a talak 
by tafweez. Such a divarce is fotea divorce of the husband by the wife ; 
it operates in law as a tatak of the wifg by the husband. . 


194, Talak under compulsion:—A talak pro- 
nounced under fomipulsion’ is valid. Similarly a 
talak proeovnced by a husband in a state of 
into&ication is valid, unless the thing which mtoxicated 
him was administered to him without his knowledge, 
or against his wil. ¢ 

Hed. 75, 7 ; Baitlie, 208, 209; Jbrahkim v. Enayetur (1869) 
4B. L. R. A. C. 18 (as to talak under eompulsion). The 
reason of the rule is that a husband acting under compulsion has 
the choice of two evils, one, the threat held out to him, and the 
other, divorce; and if he makes a choice of divorce, divorcee will 
take effect. As to the efficacy of divorce pyonouncede in a state 
of voluntary intoxication, it if stated in the Hedaya, that ‘the 
suspension of reason being occasioned by an offence, the *redson 
of the speaker is supposed still to, remain, whence it is that his 
sentence of divorce takes effect, in order to deter him from drinking 
fermentéd liquors, which are prohibited.” 


F © e i» : 
Shiah Law.—Under the Shiah law a talak proneunced under 
compulsion,© or in a state of intoxication, is n§t valid (Baillie, 


Part II, 108). : e a. 
195. Khula divorce—(1) A divorce by khula 


is a divorce with the consent, and at the instance, of 
the wife, in which she gives ,or agrees to give a 
consideration to the hukand for the release from 
the marriage tie In sucha case the terms of the 
bargain are matter of arrangement between the 
husband and the wife, and the ,wife may, as thee 
copsideration, release her dower and other rights, or 
make any other agreemet for* the benefit of the 
hysband, ’ ‘ 


€ 
« (2) The divorce by khula is complete and irrevoc- 
¢ c . << 
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able from the a when the husband repudiates 
the wife. , 


(3) | The ee peyrcaee by, the wife of the 
consideration for a khula divorce does not invalidate 
the divorte, but the husband may sue the wife to 


recover the amount parle, by her under, the 
agreement. 


Moonshee Buzuleul- Raheem v. Lutcefut-oon-Nissad{1861 ) 8 “il I. 
A. 379,°395., Hed. 112-116; Baillie, 303 - SEQ. 


* Khula means to lay down, “In law, it isthe laying down by 
a husband of his right and authority over his. wife,” 


A khula divorce 1 is virtually a divorce terete by the wife 
from the husband for a price, and it isin this respect that khula 
differs from mubarat: see next section. 


496. Mubarat divorce——A divorce by mubarat 
or mutwal release operates as a complete discharge of 
all marital rights on either side. It is effected by 


_miuutital cqnsent, and it differs from Ahula in that no 


consideration passes from the, wife to the husband. 
But like khula, it begpmes complete and irr evocable 
from, the moment of repudiation. * 


Hed. 11t6; Baillie, 304. 
‘ " Wife's Suit for Divorce. 


197. When wife may claim judicial divorce.—The 
wife cannot divorce herself from htr husband except 
inethe cases stated in sections 195 and 196. But 
she may sue for *divorce,on the ground of, her 
husband’s impotency (s. 19 it or on the ground of 
laan (imprecation ). 


8 
Suits by jaitibiilt for divorce are rare, as a husband may divorce — 
his wife without judicial assistance, Prous the wife cannot. 


198. ° Impotency, of husband.—No decree will be 
made in a suit for divorce son the gyound, of ..the 
husband’s impotence, unless it is proved 41), that 


a? e 6 
® eo 
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the impotency existed at the tis eof the marriage, 
(2) that the wife had no knov ledge of it at the 
time of the fnarriage, and (3) that the marriage has 
not been consummattd, 


If hie above facts are established, the Court will 
adjourn the further hearing of the, suit for a,year in 
order to ascertain’ whether the infirmity 18 inherent 
or Suen vege and accidentakh ° . ° 


If the defect isnot removed within thé “af ean 
period, théeCourt will make a decree dissolving the 
marriage oy the, application of the plaintiff. ” The 
divorce becomes irrevocable, when the decree is made, 


Hed. 126-128; Baillie, 346-349. There is a difference of 
opinion as to F hetiar the year should be a lunar year or a solar 
year, and in Baillie’s Digest of Moohummudan Taw it is stated 
that the year is to commence from the “timeeof, litigation.” But 
in A. v. B, (1896) 21 Bom. 7%, the further hearing appears éo 
have been adjourned for a year from the date of the oder (bee“p. 
&3 of the report). i , 


In Vadake Vitil v. Odakel (1883) R Mad. 347, it was held 


that the impotency was fot proved. 3 , 2 


199. ‘Laan” or imprecation.—If, a° husband 
charge his wife with adultery, the wife may claim 
divorce by a suit : but “laan” does not ipso facto ope- 
rate as a divorce. , 


Hed. 128; Baillie, 333-336. As to the second branch of the 
proposition, see Jaun Beebee v. Beparee (1865) 3 W. R. 93. 


200. No other ground of divorce recognized—A 
ite is not entitled to elaim divorce on any other, 
“eround, not even if the husband fails to perform the 
obligations which the marriage contract imposes on 
him for the benefit of the wife. ily : 


As to the obligations arisisg on tharriage see s. 166, above. 
As to theeobligation of maintaining the wife, it is expressly 
« € ° €«& 
i, js ** 
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stated in the Fatwa Alm giri that ‘‘a man is not to be separated 
from his wife for inabilfty to maintain her’: Baillie, 443. As 
to the obligation of conjugal fidelity ty on the part of the husband, 
and paygnent of prantot.dower to the wife, and treating her 
with kindness, it is nowhere stated in the Hedaya 03 Fatwa 
Alamgiri that conjugal infidelity, or non- -payment of prompt 
dower, or cruelty to she wife, Js a ground of divorce, As to how 
far failiace to perform the “above. obligations i is a valid defence 
to a swit for mstitution of conjugal rights, see 8. 177 sante. 


201. ‘Wife’s costs ina suit for divorce-—The 
rule of “Einglish law which make’ the husband 1 in 
divorce préceedings liable prima facie to the wife’s 
costs, except when she is possessed of sufficient 
separate property, does not &pply to divorce 
proceedings between Mahomedans.”’ 


It was so laid down by the High Court of Bombay in A. v. B. 
(1896) 21 Bom, 77. That was a suit by a Mahomedan wife 
against her husband for divorce on the ground of his impotency. 
The Kinglish rule is founded upon the doctrine of the Common 
aw according to which the husband becomes entitled upon 
marriage to the whole of the wife’s, ptrsonal property and tu the 
income of her real propergy.* Such being the case, it was thought 
just that the husband should pay the tity costs pending 
the hearing to enable her to conduct her case against him. 
Under the Mahomedan Law, however, the husb&nd does not 
by marrisge acquire any interest in the property, of the wife. 
Hence it was held in the above case that the practice of the 
English Divorce Court should not be applied to passages for 
divorce between. eRe red ame. 


As to Parsis, it is provided br, tke Parsi Marriage and Divorce 
Act, 1865, s. 33, that in a suit for divorce or judicial separation, 
if the wife ghall not have an independent income sufficient for her 
support and the necessar ry expenses of the suit, the Court may order 
the husband to pay her’ monthly or weekly during the suit a sum 
not exceeding one-fiftle of the husband's net income. . 


@ 
The question whether the sule of English law as to wife's s costs 
applies to divorce proceedings bettveen Christians in British India 


td 
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presents some difficulty. Those proceedings are now regulated by 
the Indian Divorce Act LV of 1869, Secftion 7 of the Act pro-« 
vides that theeCourts under that Act sboulfl act and give relief on 
principles and rules as nearly as may be Soaformable toe those on 
which the Divorce Cgurt in England acts and gives ,relief. The 
said'rule as to costs is one of gh&® rules on which the English 
Divorge Court acts in procgedings for divorc&. Hence it,has been 
held by the High Court of Bombay that the rule applies to 
divorce procéylings between Christiaws unter the Indian Divorce 
Act @). But then we have the provisions of the Ipflian® Succes- 
sion Act X of 1865,*which applies amongst others to Christians, 
Section 4 of Phat Act provides that “no person shail by marriage 
acquire any einteresé in the property of the person whom 
he or she marries.’e Hence a Christian ehusband, married 
in British India after the date of the said Act, does not 
acquire any interest in the property of his wife. Thus far the 
provisions of the Succession Act supersede the doctrine of the 
Common Law on which the rule of the English Divorce Gourt as to 
the wife’s costs is founded Why should then a Christian 
husband in British India be required to pay his wife's * co&ts 
pending the hearing of a suit for divorce under the Indian 
Divorce Act? The High Cott of Calcutta has held that a 
Christianehusband is not, under the cir fumstances, liable to pay 
the wife’s costs (f). As to this contention, héwever, Farran, J., 
said in the Bombay case above referred to: “ It does “not appear 
to me that these provisions (that is, of s. 4 of the Succession, Act) 
affect the rule as te costs which ought to be applied to the case.” 
It is submitted that the decision of the Calentta High Court is 
the correct one, for s. 7 of the Divorce Act does not provide that 
the Courts under that Act should act on ajl the rules on Which 
the English Divorce Court acts*ed gives relief, but that they 
should act and give relief on principles and rules as nearly as may 


be conformable to those rules apd principles. : : 


Rights and Obligations of Parkes.on Divorce. 
202. The following rights and ,obligations arise 


= 
= 


(¢) «Mayhew v. Mayhew (1894) V9 Bom! 293. 
(f) Probyy. Proby (1879) 6 Cal. $57, 
« e 
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on the dissolution ‘of @ contract of marriage by 
‘ divorce, whatever, nay be the form of the divorce, 
and whether it is, cHected by a \ judicial’ ged or 


iy 


without’ it :— : 


*(1) The wife is bound, to emer the vad: 
during the period specified i in s. 160, but not if the 
marriage was not consummated i q): 


(2) |g the wife obstrves the iddat, the husband 
is bound te maintain the wife during the whole 
period of zddat (s. 176). a? 


(3) The wife cannot marry anothers husband 
until after completion of her iddas (s. 160). And 
if the husband has four wives including the divorced 
one, he cannot marry a fifth one until after completion 
of ap wife’s Yddat (h). 


(4) The wifé becomes entitled to the ‘* deferred”’ 
dower, (s. 182). And if the “prompt” dower has not 
been paid, 4t becomes payable immediately on divorce, 
But if the marriage has net beet. consummated, the 
wife is not Sariled on glitvorce to the whole of the 
unpaic dower, but, only to half the aggregate amount 
of the “ prompt” and * deferred” dower (2). 


© ye lai the event of the death of either party 
before the expiration of the period of zddat, the 
other is entitled to inherit to him or her,in the capacity 
of wife or*husband, as the case may be, if the @ivorce 
had not yet become arrevocable at the time of the 
death of the deceased ; the/¥eason being that the 
divorcee not having become irrevocable, the husband 
might have revoked it, if deatlr had not supervened, 
And it makes no ites ence in such a case that? the 
divorce was pr onounced by the husband while he was un 


—— —4 ae — 


.. ae 6 
> Baillie, Sol. ' 
(4) Hed. 32 ; Baillie, 34, = 2 TS :: 
(@) Hed. 44, 15: Baillie, 96, 97. ; 
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health, or that it was, pronoutced in death-illness 


(marz ul-maut). ‘ P . 


e ° 

If the divorce js pronounced ,in_ death-illness, 
and the husband dies befpre completion of the wife’s 
iddat, the wife i8 entitled o inherit from ‘him, even 
though the divorce had become isrevocable prior to 
his ccmas unless*the® divorge wag effected ‘with her 
consent ; ¢he, reason of the ryle being, that a#ort of 
inchoate right of inheritance arises on deathgillness, 
and the husbaneé cannot defeat that right while gn 
death-bed*by rendering the divorce irrevocable. But 
the husbagd has no right under similar circumstances 
t6 inherit from dhe wife, if the wife dies before 
completion of her iddat, the reason being, that the 
divorce proceeded from him, and not from the wife. 


Neither the husband is entitled to inherit t6 the 
wife, nor the wife to the husband, ix the evtnt of the 
death of either of them after the expiration of «the 
period of iddat (7). . a 


(6) In the case of asdivorce completed by a triple 
repudiation, it is not Jawfut for the parties to 
re-marry unless the woman shall have been* married 
to another person, and divorced by*him after 
consummation of the marriage (f). , 


Apostasy. 


203. Apostasy from the Mahomedan religion 
of either party to a marriage operates as a complete 
and immediate dissolutign of the marriage. 


The marriage is in such acase dissolved without a divorce; 


ee Hedaya, 66, ‘ A « . 


. D.—PARENTA€E.. < 
°204. Special rules.—The sybject of, Parentage 


4? Hed. 99,100, 103 ; Baillje, 277, &78. 
) Hed. 108 ; Baillie, 290; Akhtaroon-Nissa v. Shariutoolla (1867) 


e 7 WeR. 208. 


oe 


) ef e 
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} 
in Mahomedan Law’ derives jts importance from the 
‘special rulgs Aged to leamBary and filiation by 
acknowledgment. , 


An illegitimate child, we have sean, van ‘inherit from its gnother 
alone and her Wilacions (s. 56). But a legitimate child is entitled 
to inherit also from its»father and his relations. And it has been 
seen, in s. 167 ante, that the i issue even of atl cnvalid marriage (as 
distingaished fyom a vow marriage) i is also regarded as legitimate. 
In Abdul, Rasal: v."Aga Mahomeu Jaffer (1), the question aros@ as 
to the legitimaty of a son born to a Mahomedan by a Byrmese 
woman. The marriage of a Mahomedan with a Burmese woman 
is only invalid, and not void (s. 161 ante), and fhe issye of such a 
marriage is legitimate (s. 167 ante). The latter point, however, 
does not appear to have been specifically argued before their Lord- 
ships of the Privy Council, and it seems to have been assumed 
even ip the judgment of their Lordships that if the marriage 
was invalid, the claimant could not be considered legitimate. 
This view, "it is subthitted, is in direct opposition to the rule 
of Malpttieden law, according to which the issue of an invalid 
marriage are? sdiffellf legitimate with the issue of a lawful 
marriage, But the point not having *been brought to the notice 
of their Lordships, the judgment cannot in any sense be tgken as 
denying ‘that principle., 


Legitimacy. — . 

205. Presumption as to legitimacy : birth during 
marriage.—A child born of a married’ woman siz 
months after the date of the marriageis presumed to 
be the, legitimate child of the husband, but not & child 


born within less than’six months after the marriage 
(Baillie, 393). .- 


The rule, of the Indian Evidence Act, however, is 
that the birth of a child at any time during the continu- 
ance of a marriagé is conclusive proof of its legitimacy, 
unless it can be shown thag the parties to the marriage 
had no access to each ‘other at any time when the 


(1) (4898) 21 Cal. 666, L.R. 21 L.A. 56. as 
3 > ‘ a r 
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child could have been khegotten () 


[It is submitted that the rulg 6f the Evidence Act 
supersedes the rule.of the Mahentelan Law. } 


r e 
6 7 llustrati Ons. e 


A marries B on Ist January 19@5. B gives bigth to a child on 1st Mareh 
1905. ° A dies two days eftersheebirth ef the child. Can the ehild imherit 
from A ? It will be entitled to inherit, ff it can be regarded as the legitimate 
child of A. tinder the Mahomedan Law, the e child c&nnot bé1 regarded 
as Bgitimate, it having been born within less than six neonthg after the 


marriage. Under tha Evidence Act, it is legitimate, it *naving been born 


during the @gtinuance of the marriage. It is doubtful by which of these 
two rules the question of legitimacy is to be determined. [ Muhammad 
Allahdad v. Sluham®ad Ismail (1888) 10 All. 289, at p. 339.] 


The Mahomedan Jaw requires as a conditi8n of legitimacy that 
conception should commence after marriage; an ante-nuptial 
child, therefore, is not legitimate under that law (m). Under the 
Evidence Act, however, it is enough to establish legitimacy thatthe 
birth took place during the continance of {narriage, Although the 
conception may have commenced before marriage, In other words, 
conception, and not birth, is the starting point of elegitimacy ag- 
cording to the rule of Maltomedam Jaw. Ifa child is born within 
less than s?x months after marriage, gt is regarded under that law 
as illegitimate, on the®’ground that it must have i in that event been 
conceived before marriage. Mr. Field, in his work, on the Law of 
Evidence, Says (p. 552) : ‘It may be supposed that the provi- 
sions of this section [1.¢., s. 12 of the Evidence Act] w#ll super- 
sede certain rather absurd rales of the Muhammadan Law by which 
a child born s¢z merfths after marriage, or within two years after 
divorce *or the death of the husband, is presumed to’be his legiti- 
mate offspring.” On the other pe ‘Sir R. K. Wilson, in his 
Digest of Anglo- Muhammadas Law, says (p. 184) that the rule 
of the Evidence Act is really a rule of substantive marriage law 
rather than of evidence, and as such has noapplicution to Na- 
homedans so far as it conflicts with the Mahomedan rule set out 
alsove. Assuming, however, the rule of the Evidence Act,.to be 
one of substantive marriage law, "we are unable to see why it should 


— ae ee =. aL 


(m) Act I of 1872, s. 112, : 
(ny Ashrufood Dowlah v. Iyder Hossein Ahan (1866) 11 M.T.A. 94. 
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} 
not be applied to OS ai It iry true that the Mahomedan 


Jaw ’of marrigge, parentage legitimacy, inheritance, etc., is to be 
applied to spare eneng, put that law*is to be applied except in so 
far as it has been altered or abolished, by ‘legislative enacintent (see 
Chapter I, enie), It is submitted, that the tule of the Evidence 
Act, s. 112, alters the rule of Mahomedan Law set out in the pre- 
sent section. Whether othe rult of tlte Hvidonce Act be a rule of 
substantive law or of evidence, the fact stands tiat the Sule finds its 
place in an enactiaent which applies to all classes“of persong in 
British India. » There is, therefore, no valid reason why it 
shduld not be applied to Mahomedans. The "Teason ,of the rule 
is quite immaterial in determining that question. If it is founded 
on grounds of public policy, it cannot surely ‘be against public 
policy to extend it'to Mahomedans, regard being had especially to 
the fact that ‘‘ the Mahomedan Law raises a strong presumption 
in al al of legitimacy.” 


206. Presumption as to legitimacy: birth after 
dissolution’ of miarriage.—A child, born of a married 
woman within two years after divorce or the death 
of the husbhnd, is presumed to be the legitimate 
child of the Preband.; but ‘noba“child born more than 


two years after the d&sdlution of jthe marriage by 
death or*divorce (Baillie, 393-395), 


But this rule of Mahomedan Law, it is sabmitted, 
must now be taken to be superseded by the provisions 
of the Indian Evidence Act,s.114. 7 ° 


In fact, it was held by the High Court of Calcutta prior to the 
pasting the Evidence Act, that “ notwithstanding Mahomedan 
Law, a Court of Justice’ cannot pou a child to be .the 
legitimate offspring of a particular ‘individual when such a con- 
clusion would be contrary to the course of nature and impos- 
sible” (0). Hence it was held in that case that notwithstanding 
Mahomedan Law, a child®born nineteen months after the divorce 
of its* mother by her former husband was not the legitiméte 
offspring of that husband. »Tbaf case was decided in 1871, that is, 


® 


a a Cx 
(0) dAshruff Ali v. Meer Ashad Ali (i871) 16 W. KR. 260..% « 
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( 
a year before the passing of ¢he rin Act. The decision, it 
seems, would be the same under s. 114.08 that Act. ¢ That section 
provides that ‘the Court may presume the,existence of ang fact 
which it thinks likely to haw happened, regard being had to the 
common course of nétural events,’ etc. Having regard to this 
rule, a court would be justifie® in persuming that a child born of 
a woman nineteen momthseaftér hefdivorce by her husBand is not 
the legitimate child of the husband. : a eo 


ne Acknowledgment of paternity,,* : 


207. +.Legitimation by acknowledgment.— Legi- 
timacy is not a condition precedent to the right of 
inheritance froni the mother (s. 56); but it is a 
necessary condition of the right of ifiheritance from 
the father, and it depends upon the existence of a 
lawful marriage between the parents of, the claimant 
at the time of his conception or birth. When legiti- 
macy cannot be established by dired: proot -of such a 
marriage, “acknowledgment” is recognised by {the 
Mahomedan Law as a means whereby the marriage 
and legitimate descerft pay be established as a matter 
of sukstantive law for purposes of inheritance (p). 


Acknowledgment has the effect of legititaation oaly in those 
cases where,either the fact of the marriage or its exact time with 
reference to the legitimacy of the child’s birth is a matter of 
uncertainty€q). © , 


208. Acknowledgment may be express or 
implied —The acknowledgment by a Mahomedan of 
angther as his legitimate child may be made either 
by express declaration ot it may be presumed from 
treatment tantamount to acknowledgment of legiti- 
macy, But mere continued cohabitatitn with« a 
woman does not suffice to raise stclt a legal presump- 
tien of a marriage with her as to ciel the 


€ 


——_t___ 


) iii Allahdad Muhdmmad Ismail (A888) 10 All. 289, 
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t 
offspring ; ; the coHabitation must be a cohabitation as 
man pe wife (as distinguished from “a mere casual 
concubinage ’’) (7),,and the treatment must be such 
as to amount to acknowledgment of legitimacy rs) 


> 


» @ 


Lilust) ‘ations. 


(a) A child is born to & Mahomggan of,a woman who had residedin his 
female apartments for a period of 7 years prior to the birth of the child. It 
ig provetthat the, cohabitation was a continual one (4n@ not merely 
‘“‘casual’’), and that it’was between a man and woman cohabiting togesher 
as man and wife, and having that repute before the conception commenced. 
It 4s also proved that the child was born under his roof and continued to 
be maintained in his house without any steps being taken on his part or of 
any one else to repudiate its title to legitimacy as his offspring. These 
facts are sufficient to raise the presumption of mayriage and acknowledg- 
ment: Khajah Hidayilt v, Rai Jan (1844) 3 M. I. A, 295. 


Note.—In Mahomed Bauker v. Shurfoon Nissa (1860) 8 M. I. A. 136, 
there was abundant evidence of continued cohabitation between the father 
and the’ mother of the claimant ; but as there was no proof in that case 
either of marviage or of Spline wicdement, the claimant was adjudged to be 
illegitimate. > 


(by A’ child i - a born to a Mahomedan of a woman who had been in his 
s€tvice for some time before the birth of the child. It is alleged that the 
man entered into a mutaa marriage (a) with ‘the woman, but the date of 
the marriage is not found, Thepevidence shows Pa pregnancy commenced 
before tha woman had the acknowledged status ofa mutaa wife. "It does 
not appear wheh the intertourse began which led to the birth, nor what 
the nature of it was, whether casual or of a more permanent character. It 
is proved that there was no express acknowledgment, and it appears from 
the evidence that the treatment of the’child was equivocgl, hesbeing some- 
times treated as a son and at others not. These facts are not sufficient to 
raise a presumption of acknowledgment: Ashrufood Dowlah v. Hyder 
Hossejn C1866} 11 M.ITA. 94. n! 


(r) Mahomed Bauker v, Shurfoon NiSsa (1860) 8 M. I. A. 136, 189 


(s) Khajah Hidayut v. Rat Jan Khanum (1844) 3 M, J. A. 295; 
Ashrufood Dowilah v. Hyder Hossein Kham (1866) 11 M.1. A. 94; Maham- 
mad Azmat v. Laili Begum (1881) 8 Cal. 422,L.R.9 I. A. 8; Sadakat 
Hossein v. Mahomed Yusuf 2883) 10 Cal. 668, L. R. 11, I. A. 31; “Abdul 
Razak wv. Aga Mahomed Jaffer (1893) 21 Cal. 666, L. R.2], 1. A. 56; ee 
un-nissa v. Pathani (1904) 26 All. 295, 


(¢) A mutaa marriage isasort of temporary marriagg, recognised by 
the Akhbari Shiahs, Such a marriage tefminates on the expiration of the 
fixed period, and it may be dissolved earlier by mutual consent. 

) » » 
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209. Effect of acknowledgntent—The acknow- 
ledgment of a child by a Mah medan as his son * 
affords a conclusive ‘presumption that the child 
acknowledged is the legitimate son of the acknow- 
ledger, and givés such child the status of a sen 
capable of inheriting as a legitimate son (w). 

The acknowledgment by mation the paternity of a child as his 
legitimate ofiepring gives to the child as wéll as to the moter the 
right of inheritance to him, the law presuming from cthe< acknow- 
ledgeutent of legitiniacy of the child a lawful union between the 
parents: Mahatala Bibee v. Huleemoozooman (1881) 10 C. L. R. 
293. See also Wisc v. Sunduloonissa (1867) 11M. I. A. 177, at 
p. 193. ‘The acknowledged child may be either g son or a daughter : 
Oomda Beebee v. Syud Shah Jonab (1866) 5 W. R. 1382. 


210. Conditions of a valid acknowledgment.—In 
order that an acknowledgment of pateriity may‘have 
the effect mentioned in s, 209, it isecessary that the 
following conditions should concur : © 


(1) the acknowledger must be old exough to be. 
the father of the acknowledgee ; 


(2) the acknewledgee must not be known to be 
the child of some other person; ° a 


(3) the acknowledgee must confirm the acknow- 
ledgment, if he is old enough to understand the 
nature of the transaction ; but such confirmation 1s 
not necessary When the acknowledgee is an infant ; 


(4) the doctrine of acknowledgment being founded 
upon the presumed leg:timacy of the acknowledgee 
which the acknowledgment has the effect of conjirm- 
ing (v), it follows that the acknowledgee must not be 


(wu) Mahammad Azmat v. Lalli Begum (1681):8 Cal. 422, L. R. 9 I. A. 
8;Sadakat Hossein v. Mahomed Yusuf (1883) 10 Cal. 663 L. R.11 1. A. 31. 
(ce) Cp. Ashrufood Dowlah v. Hyder Hossein Khan (1866) 11 M.I.A. 
94, where their Lordships of the Privy Covncil, after observing that the 
issue as to acknowledgment was properly framed, said (p. 104); ‘‘ It uses 
the word ‘ackfiowledgment’ in its legal sense, under the Mahomedan law, 
of acknowledgment of antecedent right established by the acknowledgment 
on the acknowledged.” 
Ss (e c Gy ¢ 
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an offspring of adultery, incest, or fornication. Hence 


o 


» a ehild begotten upyn a 7 ona who was at the time 


the wife of another Yan (w), or the sister of the 
acknowtedger’s wife {«), or a prostitute (y),, cannot 
be levitimated by any acknoWwledgqient. ) 


? 
9 


Hed. 439 ; ; Baillie, NG 
d > . > 

Fougth Condition. a Sadakat Hossein v. Mahomed Yusuf 
(1883) 10 Cal. 663; L. a Wt TA. 31, their Loilships of the 
Privy Counci! left it an open question as to whether the offspring 
of an adulterous intercourse can be legitimated by any Aacknow- 
ledgment. Referring to this case, Mahmood, J., observed in 
Muhammad Allahdad v. Muhammad Isntuil (1888) 10 All. 
289, at p. 337: »% There is no warrant ?n the principles of the 
Mnuhammadan law to justify the view that a child proved to be 
the offspring of fornication, adultery, or incest, could be made 
legitimate by any acknowledgment by the father. The rule is 
limited to vases of, uncertainty of legitimate descent, and proceeds 
entirely upon an assumption of legitimacy and the establishment 
gf such legitimacy by the force of such acknowledgment.” This 
"iciam has been followed by the High Courts of Allahabad and 


Calcutta in the cases paertes to in Vondition (4), above. 
] 


- ) 

211,” -Acknowledgment_of legitimacy is irrevo- 
cable.-—Once ,an acknowledgment of paternity is 
made, it cannot be revoked either by the acknow- 
ledger or’persons claiming through him (2). 


212. Adoption not recognized~-The Mahome- 
dant law does not recognize Adoption as a mode of 
filiation (a). , ; 


? 


Xw) Liagad Ali v.Karim-un-Nissa (1893) 15 All. 396. 
(x) Aizsunnissa v. Barim-un-Nissa (1895) 23 Cal. 130. “ 
(y, Dhan Bibi v. Lalon Bibi (1900) 27 Cal. 801. 


(z) Ashrufood Dowlal v, Hyéér ITossein (1866) 11 M.I.A. 94; > Mee 
hammad Allahdad v. Muhammad, Ismail (1888) 10 All, 289, 317. 


(a) Muhammad Allahdad v. Muhawmad Ismail (1888) 10 Al. 2897340. 
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213. Age of majority. —Foft the purposes of this 
Chapter, “ minore ‘meanis & person who shall not haye 
completed the age of eigkteen years. 


See ‘Indian Majorits Aeét FX of S870, g. 3, and the Guardians 
and Wards Act- -VIII of 1890, s. 4, el. Gay, @ < 


214. Power of the Court to make ovder as to 
guardianship.— When the Court is satisfied that it is 
for the welfare of a minor that an order should be 
made (1)cappoenting a guardian of his person or 
property, or both; or (2) declaring .a person to be 
such guardian, the Court may make an order 


accordingly. 
Guardian and Wards Act, s. 7. 


215. Matters to be considered “by the ‘Court in 
appointing guardian.—(i) In appointing or dechr- 
ing the guardian of a minor, the Court shéll, subject 
to the provisions of this section, be guided by what, 
consistently with the law to whick the minor 1s subject, 
appears in the circumstances to be for the welfare of 
the minor, 


(2) In considering whaé will be for the welfare of 
the minor, the Court shall have regard to the age 
and sex of the‘ minor, the character and capa- 
city ofthe proposed ouardian and his néarness of 
kin,to the minor, the wishes, ift any, of a deceased 
parent, and any existing‘or previous relations of the 
proposed guardian with the minor or his propenias 


(3). Ifthe minor is old enoygh, to form an in- 
telligent preference, the Court may consider that 
preference. e : 


€ 


Guardians agd Wards Aw. s.17. The italicized words show 


that if a minor of whose person or property or both a guardian 1s 
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Court is to have regard 4) the rules of Mahomedan Law, subject 
however, to, the provisions of-the sectian. See notes td s. 219 below, 
as to the exact significance’ of the words last italicized. -We now 
proceed to enumerate the principles of Mahomedan Law reliting to 
(1) the guardianship of the person of a minor, and (2) the guar- 
dianship of his property, » 9 by 


&, Guor dians of the Person of a Miner, 


216. Right of mother to custody of iniant 
children.—The mother is entitled to the custody of 
of her maleschild until he has completed the age of 
seven years, and of her female child until she has 
attained puberty, 8 


Hed. 138 ; Baillie, 431. It has been held by the High Court of 
Calcutta that the Scale is entitled to the custody of her daughter 
who hag not attained puberty 7m preference even to the husband of 
the daughter» Nua Hadir v. Zuletkha Bibi (1885) 11 Cal. 649 ; 
Korban vy. King-Emperor (1904) 32 Cal. 444, 


= Shiah Law.—Under the Shiah Law, the mother is entitled to 
the custody of her male child until he is weaned, and of her female 
child until she has completcdl the age of seven years: Bazljie, Part 
Wi 95,° ) 


217. Right of female relatives in default of 
mother,—lailing mother, ,the mght of custody of a 
boy under the age of seven years, and of 2 girl that 
has not attained puberty, devolves: upon the follow- 
ingofemalé relatives in the order enumerated-below : 


to be appointed or gerd ha by the Court is a Mahomedan, the 


(1) mother’s mother, how high so ever; » 

( ) father’s father, how lagh so ever 
» (38) full sister ; ' 

(4) uterind sister ; 


(5) [consanguine sister] ; ie 
(6) full sister’s danghter ; 
. : ; = = mo 2 5° 
(7) uterine sister’s daughter ; as 
2 2 A 
6 * 7 3) 


a 7 


e\ « 
€ 


é 
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(8) [consanguine sister’s (laughter | ; 
(9) maternal aunts, in hi serder as sisters; and 


(10) paternal aunts, also im lite order as sisters. 


Hed’ 138; Baillis, "432. ‘N either the consanguine sister nor her 
Tecate is oxpretly mentioned either in the Hedaya or Fatwa 
Alumfiri ; the omissien seeme? to bemaccidental, for patemnal aunts 


are expressly mentioned. ~~ 


218. Right of male oatomaall relat sin aes 
faulteof all the female relatives mentioned above, the 
right of cfistody passes to (1) the fathew (2) father’s 
father how high so ever, (8) full brother, (4) consan- 
suine brother, (59 full brother's son, £6) consanguine 
brother’s son, 7 ) full paternal uncle, (8) consanguine 
paternal uncle, and other paternal male relatives in 
the order enumerated in the Table of Residuaries 
(s. 41). . e 


No male is entitled t6 the custody of a female elsild 
unless he stands within the prohibited degrees cs 
relationship to her, * , ° 


Hed. 0188, 189 ; Bajllie, 433. © 
219, Right of custody, how’ Iost. Noe a 


mother nér any other female relative mentioned in s, 
217 is entitled to the custedy of an infant, #f she 
marries a person not related to the infant within 
the prohibited deSrees ; but the right is restored on 
the dissolution of the mar riage by death or divorce. 
Nor is she entitled to retain custody of an infant, if 
she removes the infant t6a distant place so as to 
render it impracticable for the father to look after 
the child. : a 
Hed. 138, 139; Baillie, 432, 435. “Tht reason of eae 
branch of the riley is that the infant may not be treated® with 
dee if the woman iy a person *who is nota near relative 
ofthe infant, *In Bhoocha ¥. .Elahi Bua (1885) 11 Cal, 574, 
«the quesfion arose as to oes the grandmother of a minor 
é € e 
é ‘é 6 


<q € 


a 
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female, or her paternal pncle, was entitled to the custody of the 
rainor, The minor 2)d not attained puberty, and she was 
married to a boy twelve op fourtees years of age. >The mother of 
the minor had married a° person not reiated to the miaor within 
the prohibited degrees. No claim was made on behart of the 
husband. It was held that’the grandmother was entitled to 
the custpdy in preference tosthe paternal nncle (see s. 21%). The 
Court felt itself bound by the provisions of Mahomedan Law,  . 
though it wa clearly of opinion that under the ciZumstances the 
uncle df thé,girl was a far preferable guardian to the grandmother, 
»This case was decided in 1885, that is, five years before the pass- 
ing of the Guardians and Wards Act. Under that Act, however, 
the primary consideration for the Court ia the welfare of the 
minor (s. 215 ang), and the provisions of? the law to which the 
minor is subject are subordinated to that consideration. 


A prostitute is not a fit and proper person to be appointed . 
guardian of an infant: Adbasz vy. Dunne (1878) 1 All. 598, This, 
however, is not a special rule of Mahomedan Law, but a part of 
the general law of British India. See Guardians and Wards 

2 => Act, s. 17 cl. 2. set out in s, 215 above, 


It seems that apostasy is not a round of disqualification ; Hed. 
139 ; Baillie, 431. See 2lso Act XXI gf 1850, and,the notes 
at p. 150 ante, > 


220. Custody of boy over seven aad of adult 
of a 
boy when he has onan the age of séven years, 
and of a girl when she has attained puberty. Failing 
father, the right of custody devolves upon the pater- 
nal relatives mentigned in s, 218. 


Hed. 139; Baillie, 434; Zdu v. Amiran (1886) 8 All. 822. 

‘The father, is entitled to ihe custody of a boy under seven rears 

, of age and “of a girl that hag not attained puberty, only if there be 

no mother or any of the female relatives mentioned in s. 217 and 
competent to act. Sces, 21% , 


= wv @ 


221. Custody & illegitemate children. —The,cus- 
ody of illegitimate children belongs to the mother 


v » ’ > r) 


5 
) ) yor 
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and her relations. ‘ j 
3 ® 
Macnaghten, 298. “° e 


€ , @ ° 
. roper wnor. * 
Guardians op the prope ty ofa mino 


222. Guardiatts of property. -- The following per 
sons are entitled to be guardians of the property ofa 


a 
e@ 


minor :—- ° 
it) tffe father ; A a “ 
(2) the excytor appointed by the father’s will 5. 
(3) fhe father’s father ; . 
(4) tle executor appointed by the will of the 
father’s father; ‘ 


If there be none of these, the Court has the power 
te appoint a guardian, but it should select by preference 
a male agnate of the deceased father. 


® e e . 
Macnaghten, 304. For a list of male agnates, see the Table « 
of Residuaries, s. 41. a 


« 

The only relations by bloodethat sre entitled as such to the 
guardianship of the property of a minor age (1) the father, and (2) 
the father®s father. Né@ other relative can claim to be «such 
guardian as of right, not even the mother ().* Hence a mother 
has no power te bind the estate of her minor children by mortgage, 
sale or otherwise (c), unless the tragsaction be manifestly fox the 
benefit of thé minor (d). Nor is a mortgage executed by a 
mother, brother, and sister of a minor, binding on the minor, none 
of them beimg a guardian of the minor’s property (¢). ‘Similarly 
it has been held that a mortgage executed by the uncle of a minor 
is not binding on the minor (f).* « 


(0) Pathummabi v. Vittil Untmachabi (1902) 26,.Mad. 724 ; Moynag 
Livi v. Banku Behari (1902) 29 Cal. 473; Baba v. Shivappa (1895) 20 
Bom. 199 ; Sita Ram v. Amir Hegam (1886) 8 AlE 32%, 338. 

(c) Ib. 

(d) “Majidan v. Ram Narain (1903) 26,All. 22. « 

(¢) Bhutnath v. Ahmed Hosein (1885) 11 Cal. 417. A brotheris not a 
guardian of her sister’s property : Bukshaw v. Maldat (1869) 3 B.L.R.A.C, 
423. ‘ee also Huse Begum v. Zia-uj- Nisa Begam (1882) 6 Bom. 467. 

(1) Nigameud-Dim v. Anandi Prasad (1896) 18 All. 373, 


ra 
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As to the powers of a, husband to deal with the property of his 
minor wife, see i: é. Syahsa Meya (1908) 27 Mad. 10. 


223. Powers. of guardian to sell or mortgage. — 
A guardian of the pr opertywof a,minor may sell the 
movable property of the minor, but he cannot sel], any 
part of his immovable property, unless the sale 
is absolutely necessary, or xs for the benefit of the 
mor. © ; ) ‘ : ? 

Bailiie, 676 ; Macnaghten, 64, 305, 306,; Hurbad v. Hiraji 20 
Bom. 116,121. See also Kali Dutt v. Abakl Ali (1,888) 16 Cal- 
627. > 


If a person is appointed or declared a guardian ot the property 
of a Mahomedan -ninor under the Guardians and Wards Act, ‘* he 
shall not, without the previous permission of the Court (a) mortgage 
or charge, or transfer by sale, gift, exchange, or otherwise, any 
part of the immovable property of his ward, or (b), lease any 
part of that proneity for a term exdeading five years, or for any 
term extending more than one year beyond the date on which the 


_award will cease to be a minor” (s. 29). And it is provided by s, 


30 of the Act that a disposal of immovable property bya guardian 
in contravention of the foregoing provisions is vordable at the in- 
stance of any other person affected thereby. : 


> Guardians and Wards Att. § 


224. Applicabitity of the Guardians sa Wards 
Act.—All applications for the appointment or de- 
claration of a guardian of a person7or property or both 
of a Mahomedan minor must now be made tinder the 
Guardians and Wards Act, 1890, and the duties, 


rights, and liabilities of suardians appointed or de- 


clared under that Act, are governed by the provi- 


sions of that Ket, 4 
ra) “ 
‘ 23 
a 5 
2 
: 2 > 2 > 2 
5) : ‘ ‘ 
P »» ? 9 s) 
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CHAPTER XII. 
MAINTENANCE OF KyA@arives. ’ 


225. Maintenance of’ children.-eA. father is bound 
to maintain his daughteis until they are maryied, but 
he is not obliged to “maintain his adult sons unless 

e they are disabled, by, infir mjty ore disease. , If the 
: father is poor, and “incapable of earning anything by 
his own labaur, the mother, if she has, got preperty 
of fer own, is bound to maintain her ,funmrried 
daughéers, and sutch of her adult sons as are disablede 

Jed. 148 ; Baillie, 455-458. As to maintenanc@ of wife, see 
pp..152, 1538 * 


226. Maintenance of parents,—CMildren in easy 

circumstances are bound to maintain their own parents, 

. although they may be able to earn sgmething, for 
themselves. 


e e 
This section is a reproductioe of the first marginal note on p. 461 « 


of Baillie’s Digest. See also Hedaya, p. 148, , ee 4 


e 
' 227. Maintenanceeof other relations —Persons 
in easy circumstances may beeca¢npelled to maintain 
their poor relation?’ within the prohibited degrets in 
proportion to the shares which they \would.inherit on 
the death ef the relative to be maintained by them. os £ 


Baillie, 463.» ‘ ° 


228. Statutory obligation of father to maintain 
his children.—If the father neglects or refuses.to 
maintain his legitimate or illegisimate children ‘who, 
are unable to maintain themselves, he may be con 
pelled, under the protisions of the Code of Criminal 

~- — «Procedure, to make a médnthly allowanee not exceeding 
fifty rupees for their maintenancee « ; 


Se Criminal Procedure Code, s. 488 If the children* are 
illegitimate, the refusal of the PIOUNeY t¢ surrender them to the 
father is no geounée for réfuging” maintenance : Kariyadan vy. 

‘ Kayat Beran (1885)19 Mad. 461. 


>> 
2 The rofsre dens throughout are to pages.» 

Abu Hanifa, e ¢ > 
founder | of the Hanafi sect of Suniis, 150. > 

2 disciples of, [7 2 

Acknowledged Kinsman, , ne BCS > 
i of, 79 2 

Acknowledgnient,, ° > , 
legitimation by, 174 

, conditions of, 176 > ,@e 


may be express or implied, 174. 

effect of, 176 

irrevocability of, 177 
Administrator, 

vesting of estate in, 20 

Buit against, 26 

may ap without letters, except for recovery of debt, 33 
Adoption, » i 

= ’ not recognized in Mahomedan Lie, 177 


V 
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a Fea zonikt, 
empowering wife to divorce herself from husband, 14%, 163 


Bequest, — > id 
to heiss, 91 5 
for piousspurposes, 94 ” 
let. consent of heirk, when necessary, 93 
to inborn persons, 94 » 3 
to a child in the womb, 94 
revocation of, 95 ® 
80 Legi@cy and Will 5 
Brother, 3 
” i) full— 2 
is a residuary, see tab. of res., 8. ai 
» (4i) consenguine2— 
is a residuary) sev tab. of res., s. 41 


5) 
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(ili) uterine— ; 
is a sharer, sce tab. pf sh?, s. 39 


Brother’s daughter, . ‘ ? ) 
is a distant kinswoman of the third class, 66, 73 D 
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Brother’s daughter’s children, 


are distant kindred of the third class, 66,73 3 a 


Brother’s son h.' 1. s. @ a ¥ 
(i) fudl— c . 


‘ig a residuary,,see tab. ‘of 1 res., 8. 41 ‘ 


A. € 
(ii) consanguine— 


cis a residuary, see tah. of res., 4. 41 

(iii) uterine— e 
is a digtant kinsman of the third class, 66, 73 ‘ = 

V 6) 
Consanguine brother, 7 


c 


is a tesiduary, see tab. of res., s. 41 . 
(ea 


ce 
a CG 


Consanquine brother's daughter, ° 
_is a distant kinswoman, 66, 73 


if 
Consanquine brother's son, | CG 
is a residuary, see tab. of res., 5. 41 
Contingent interest, : . 
not recognized in Mahomedan Law, 37 


Creditor, ¥ oa 
suit by, against legal representation, 26 
suit by, against heirs, 27 —a 
Daughter, : : 
as a sharer, see tab. of sh., s. 399 
as a catia, see tals. of res., #. 41 


Daughter’s children, 
are distanz kindred of the first class, 66, 67 a 
Death-illness, ¢ : 
what is, 97 
gifts made in, 97 ‘ 
acknowledgment of debt in, 98 - 


Debts, ce 


@ 


. 


payment of, 19 © “e 


liability of heirs for, 23‘ 

alienation of estate before payment of, 23, 24. 
alienation of estate for payment of, 25 ; 
recovery of, when due to a deceased Mahomedan, 32-34 


G vo 


‘death-bed acknowledgment of, 98 : a 
Distant kindred, imi 
adefinition of43 © : 
four classes of, 65 ' 
C fe c Se” 
c ( are 
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Distant Kindred ,—(contd,) 
, list of, 66 n! 


INDEX 187 


>] 


of the drst class, rales “£ succession among, 67 > 


of the second claus} rules of succession among, 72 


of the third class, rile of succgsston among, 73 5 
of the fourth class, rules of ee among, 75 > 
Divorce, > 


> 
) talak, or divorce by hushand— 


9 


o puberty of husband gecessary to validity of, J 151 


, valif, though pronounced under compulsion or in a state of 
woluntary intoxication, 164 


°% ») 
must be addressed to wife, 161 Al 
no particular words necessary, 161 
three varieties of, 161 2 2 


when irrevocable, 162 
by tafweez or delegated authority, 163 


(#4) khula, or divorce by mutua] consent—consideration from wife, 


a necessary element of, 164 


(2%) mubarat, or divorce by mutual consent—distinguished from 


Dower; 


y Hula, 15 
impotency "of husband, a grocnd of, 165 
laan, a ground of, 166 
wifv’s costs not allowed in a suit for, 167 > 
apostasy, a ground of, 170 , ° 
effect of, 168, 169, 470° 


> @ 


definition, of, 154 
i may be fixed before, during or after marriage, 155 


) maximum and minimum of, 145 
“ proper,” 155 


) 


distinction between *‘ prompt” and “ deferred,” 156 
_Wwhole presumed to be “ prompt,” when, 156 > 
wite’s rights on non-payment of “ prompt,” 157 


— nature of widow’s claim for, 157, 258, 159 


effect of divorce on claim for, 169 , 


Escheat, : ’ 
“ to the crown, 79 4 - 


Estate, 


2) 


épplication of, of a deceased Mahomedan, 19 2 
vesting of, in executor and administrator, 20 
devolution of, upon heirs, 21 “ . “~ 


distribution of, 22 =~ 


) 2 5) * 
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Executor, 
position of, under pure Mahomedan Lawe20 e 
@ 


vesting of estate in, 20 ; e 


suit against, 26 ‘ ° 
may gue without probate, except when the suit is for the — 
of a debt, 33 ° ; . ° 


~ need not be a Moslem, 96 
powers of, 96 e ee e . 


False Grandfather, , ™ J ‘ 
definition of, 44 4 ee 
is a distant kinsman of the second class, 66, 72 ° 


c e 
- False Grandriother, 
definition of, 44 . 
is a distant*kinswofnan of the second class, 66, 72. 


Father, = é 


as sharer, see tab. of sh., s. 39 
as residuary, sce tab. of rea., 8, 41 
may inherit both as sharer and residuary, 54 


" 


Funeral expenses, 
payment of, first charge uporPestate, 19 e 


Gift, e 
definition of, 100 e ° 
capacity for making, 100 ‘ ° 
need nt be in writing, 100 
scisin, a necessary condition of, 105 e 
subject of, 101 . ie? 
of equity of redemption, 102 
of future pyopegty. 103 x i 

of property held adversely to donor, 103 
of property in possession of donee, 107 
of mush&a, 107, 108, 109 . 
to unborn persons. 110 e 
to mainore, 110 
by a father to his minor child, 110 
by husband to wife, 111 ° 
in futyro, 111 
with conditions, 111 
révolution of, 113 F e 


made in death-illness, 97, 98 © “ce 


Granfather, . ° 
e true,wid? True Grandfather 


© renunciation of, 38, 39 
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escndliadliiee + (contd. ), 
false, vide False Grandfather > 
Grandmother, _ = 7 . 
trug, vide True G?2ndmother 3 ’ 


false, vide False Grandmother, ? ? > 


? > 


Guardian, : 


power of court ilies) il YE 178 . 
matters to be considered by court in appointing, 178 


» 


“of,person, 179, 186, 181 , ’ J 
of,propgrty, 182, 183 
applicability of Guardians and Wards Act, 183 : 


Hiba-ba-shart;ul-ewaz, 
definition of, 115 . ; 


Hiba-bil-ewaz, ’ 
definition of, 124 


Homicide, 
“as a bar to succession, 41 


Husband, 
is a shayer—see Gab. of sh., 8. 39 


R) 
~ Tédat, 
period of, 147 , 
marriage before completionof, 1603 169 
maintenance of wife during, 153, 169 
rights of inheritance how affected by dexth before comletion of 
269, 170 5 
3 


Illegitimate’ child, s 
inherits from mother only and her relations, 80 
> 


Increase, ° 
doctrine of, 49 >. 


Inheritance, 
devolution of, 21 > 


> 


ec) how affected by death before completion of iddat, 169 


<4 


, Joint family, 
rules of Hindu law of; not applicable to Mahomedans, 41 
Justice, equity, and goad consejence, . 
meaning of, 8 > 
Koran, ~ e 7 5 > 
interpretation of, 15 P ae 
os 2 BY 2 
>” 2 2 a 
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Legacy; , ° 
subject of, 95 s ‘ 
abatement of¢ 94 E <>” 
lapse of, 94 a ee e 
see Bequest and Wil e - e 
6 e 
Legatée, ae 
. ; 
universal, 79 . ae o Fy J 
: Legitimacy, 2 
presumptiontas to, 171, 172, 173 e . 7 a4 
€ 
Letters of Administration, — 
when ‘necessary, 32°33 
Mahomedan, : 
who is,4 “ 
Mahomedanism, : C ‘ 
conversion to, 4, 5, 6 
‘ Mahomedan Law; . 
intorduction of, into British India, 1-11 
: sources of, 15 e 5 “* 
interpretation of, 15-18 G 
no right of representation in, 36 . 


reversionary or contingent interest not recognized in, 3f 


vested remainders not recogniged in, 38 
« 


Maintenanee, C 


€ 
of wife, 152, 153 ‘ 7 € 
of children, 184 | © 
= “ of parents, 184 € 
of other relations, 184 c 
c ' e 
Marriage, 


is a civil contract, 146° 

who my*contract, 146 

(z) valid, requisites of— € 
1. puberty and sound mihd,, 146 


2. consent of father ér ofan baer , when puberty not 
tained, 151 eo 


= 3. proposal and acceptance, 146 ae: 7 
4.° presence of witnesses, 147 . 
e 5. the woman must not be wife of another man at time of 
$ marriage, 147 % 
6. the man must not be ghusbaed of four wives at time of 
“ & mfarriafe, 147g 
( a. & fhe woman must have completed her zddat, 147 
.. c © e e Ld 
mile: c < c . . we 
¢ e 


INDEX 


| woman,must not be fn idolatress, 148 « 


must be a ahomedan, 148 

8 partige myst not be related to each other within pro~ 
hibited degrees of cons#hguinity, affinity, * foster- 
age, 138, 149 . 

act of, 149 oe 4 

valid , what is— q ‘ 

sate confracted “githout witnesses, 147 
hen the gvife ig an idolatress, 148 e 


“6. 2. 


- 3. When *the husband is a non- Moslein, 148 ; « - =f 
offect of, 149 7 ‘ 
C9) illegal or void F ae | 


1. when contracted before completion of iddat, 147 

2. when prohibited by reason of c(nsanguihity, affinity, or 
Fosterage, 148, 149 e 

3. with a wife’s sister, during wife’s lifetime, 149 

effect of, 150 

®) of mingrs 

may be contracted by guardian, 150 

guardians f¥r marriage, 150 

valid if brought about by fefher or grandfather, 151 

voidable if brought about by any other guardian, 151, 

(v) of lunatics ° J 

subject to same ruleg as inatriage of minors, 152 

Missing persons, ’ e ~ 

rule of succession relating to, 80 

Mosque, © .- © 

wakf of aha for, 119. 

pitblic right of worship in, 130 


‘Mother, ‘ 
isa sharer, see tab. of sh., 8. 39 - 
Mushaa,_ Ms 
what is, 107 od - 2 
gift of, 107 r 
wakf of, 119 . : 
»  doctring of, no$ recognized in Madras Presidency, 2, 109 
° Mutawaili, e 
who may be, 127 ’ 
powers of, to toortguge or gall, 198 . 
to grant leases, 129 — 
to increase allowance of servants, *129 ad . af 
to appoint successor by will, 128 : 


e _ ¢@ 

1.2 INDEX .o 

° I ia 
Mutawali,—(contd.) . - 

remuneration of, 129 > ZL a 

-removal of, $29 ' ou. ® 
“ . appointment of new, 127. e Re yee 

office of, not transferable, 128 , , 


personal decree agaifist, 13Q 


re-emption, * ‘ 
definition of, 132 Ves = e 4 
who may claim, 133 ‘ é F = 
arises from sale, 185 n A , 
ground of, to continue up to decree, 135 ° . 
e 


whether beyer should be a Mahomedan, quere, 136 
seller and pre-emptor should be Mahomedans, [36 ¢@ 
when sale ismade te a shafee, 138 
forms to be observed,e139 

tender of price not essential, 141 é 

right of, extinguished on death of pre-emptor, 141 

lost by acquiescence, 141 a 

not lost by refusal of offer before sale, 142 

suit for, 142 os ~ 
legal device for evading right®f, 143 

custom of, recognized among Hindus in Bahar and Golem 182 o- 


P bate, ° ss 
~ expenses of, 19 F . 

when necessary, 32, 33, 8 j 

Frohibited degrees, i . 

=—=» of consangynitye148 3 = 

of affinity, 148 ‘ 
as between éoster-relations, '149 ~ ° 

Puberty, . _™ 
age of, 146 e 
effect of marriage before, see marriage, (iv) of minors . ° 
talak not valid unless husbandghas attained, 161 ean 

Renunciation of inheritance ° 
how far binding on the heir, .38 

Residuaries, a ve io 
definition of, 43 ‘s 
table of, s. 41 s . 
female, 57 - % a 

Residne, ° s & © ° 

, Peculiar features of, 61 F 
g ® e © G@ . 
5 e ®&® @ . e °e re 
e e . 
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INDEX ° 1 
: > om ‘ a % 
. | 
Restituti oof con, ugal rights, e 
) suit for, by hus yands 153, 163, (at) 
~eturn, ° > s 
doctrine of, 61 e C . 
Ss 6 ° 5 ‘ 
Reversionary interest, .? ‘ P 
: not recognized in Mahomedan Law, 37 ~ j 
: Revoca ‘on, wilt? : 
| oi “equests, 95 > . »¢ « - 
“FD of gists, 113 > " i e 
of, “watt, 119 , d ‘ 
: of tele 62 
5 2 ® 
Scisin, 2” 
a necessary element of a valid gift, 105 
e = 
: Sharers, \ : A 
definition of, ¥B 
rule of succession among, 45-51 
GS > table of,'s. 39 
: *» e 
Shiahs. 
diffe \,t sects of, 12 
2 ie of ho among, 80-88 
3 
= Sister, e 
() ou 7.2 yer 
as-a sharer, see tah. of sh., 8. 39 
ease uty, see tab. of res., s. 45 9 


(9) OE eine — 

as a sharer, see tab. of sh., & 39. =) 

> aga residuary, sce tab. of res., s. 41 
° 


(aii) uterine— 
is a sharer, sce tab. of sh., 8. 39 < 


Sister’s emldken, 
are distant kindred ~f the third.class, 66, fio rs 


Son; 9 > 


is a VST see tab. of res., 8. 41. 


» Son’s daughter, ) 
as a sharer, see tab. of sh., s. 39. : 


> ag a residuary, sce tab. of res., 8. 41. > 
>? 

Son’s daughter's children, 
are distant kindred of the first crass, 66, 67 > ‘as 


14 > 


& 


4 
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Son’s son. h.1. s. : 
is a residuary, see tab. of res., s. 41 


Step-children, a. 
are not heirf, 80 ( e 


Step-paie ents. . . 
are not heirs, 80 3 " 


€ 


Succession, 
governed by the lawof tke sect of tbe deceased, Lda 


principles of, among sharers and refidnaries, 58, 59, 60 
Succession by cUntract, 7: ’ 


definition of, 78 : 


€ 
Sunnis, rs 
different schools of, 12 > 
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